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QUESTION PRESENTED
1. Whether the Family Court erred as a matter of law by ignoring the plain meaning of the
words used in the Divorce Decree and narrowly interpreting the requirement that the
children exhaust “all forms of scholarships, loans, grants, etc.” to require exhaustion of
only federal financial aid loan options. Transcript (“T”) at 36-68; Addendum (“Add.”) at
16, 29-31.
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STATEMENT OF THE CASE AND STATEMENT OF FACTS
Jeffrey Oligny, the Appellant (“Appellant” or “Mr. Oligny”) and Paula Lekas f/n/a Paula
Oligny, the Appellee (“Appellee” or “Ms. Lekas”) were divorced by Final Decree dated June 24,
2003 (the “Divorce Decree”). Add. at 34. The Divorce Decree was not issued by courtapproved stipulation or agreement of the parties, but instead was imposed on the parties by order
of the Court following the final divorce hearing which spanned five days from December 3, 4,
and 5 of 2002 through and including May 1, 2003 and June 20, 2003. Add. at 34. Following
that contested hearing, the Court ordered the parties to fund their children’s college expenses as
follows: “PRIVATE AND POST SECONDARY EDUCATION EXPENSES – the parties shall
equally contribute to any private and post-secondary educational expenses of their children, after
the child has exhausted all forms of scholarships, loans, grants, etc.” Add. at 39 (Decree ¶ 7).
That order was in addition to a substantial child support obligation imposed upon Mr. Oligny,
which Mr. Oligny complied with by paying more than $300,000 in child support payments from
2003 to 2015. T. at 36.
In 2014, a dispute arose between the parties as to the terms of the college expense
provision. Add. at 46-48. Ms. Lekas moved to compel Mr. Oligny to fund the children’s postsecondary education costs because she asserted the children had applied for all available
scholarships and taken scholarships and federal loans to which they were eligible under the
federal financial aid programs. Add. at 46-48. Mr. Oligny asserted that pursuant to the clear
terms of the court-ordered Divorce Decree their children were required to exhaust all forms of
“scholarships, loans, grants, etc.,” prior to triggering any obligation of either of the parties to
contribute to the private and post-secondary educational expenses of the children. Add. at 46-48.
Mr. Oligny asserted, inter alia, that the parties’ children had failed to exhaust their options and
2

thereby had not met the decree predicate as they had not applied for nor obtained co-signer loans
for any of their educational expenses. Add. at 46-48.
When the parties’ first child applied to college, Mr. Oligny offered to co-sign any
educational loans his daughter could obtain, but she refused. Add. at 46-48; T. at 49. Thereafter
Ms. Lekas sought a finding of contempt and an order for Mr. Oligny to pay 50% of both
children’s college expenses outright without any requirement for the children to seek or obtain
any co-signer loans. T. at 44-46.
Following the August 12, 2015 hearing on Ms. Lekas’s petition, the Family Court held
that the parties’ children had met the exhaustion requirement of the Divorce Decree. Add. at 16.
The Family Court found that “the children have availed themselves of the available scholarships,
grants and loans” because they had “taken out loans and grants consistent with what they
qualified for under federal financial aid guidelines.” Add. at 16. The Court rejected Mr.
Oligny’s assertion that the educational expense provision of the Divorce Decree had not been
triggered because his children had not sought nor obtained available co-signer private loans.
Add. at 16. The Court held that Mr. Oligny’s interpretation of the Divorce Decree and offer to
co-sign for the children on such loans “would have the effect of abrogating his responsibility
under the college education order and lead to an unjust result” by “alleviating his responsibility
to contribute.” Add. at 16.
Mr. Oligny filed a timely Motion for Reconsideration which was denied on October 20,
2015 by order noticed on October 23, 2015. Add. at 29-33. Mr. Oligny subsequently filed a
Rule 7 Notice of Discretionary Appeal with this Court on November 17, 2015. This Court
accepted his appeal by order dated January 8, 2016.
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SUMMARY OF THE ARGUMENT
The decision below should be reversed because the plain language of the parties’ Divorce
Decree requires the parties’ children to exhaust all forms of loans prior to obligating the parties
to any direct contribution obligation pursuant to paragraph 7 of the Divorce Decree. Co-signor
loans are clearly loans, and the plain language of that provision requires their exhaustion by the
parties’ children before any direct contribution obligations arise. The Family Court’s order
erroneously ignored the plain language of the provision at issue and instead narrowly interpreted
paragraph 7 to require exhaustion of only federal financial aid loan options despite the absence
of any mention of federal financial aid in the provision in question.
In so ruling, the Family Court’s order erroneously concluded that requiring the children
to obtain co-signor loans with Mr. Oligny as co-signor would place the full burden of payment
on the children and abrogate Mr. Oligny’s contribution responsibility. This Court’s precedents
make clear that a co-signor’s obligation on a loan is co-extensive with the primary obligor, and
the commitment Mr. Oligny must make by co-signing the loans is extensive and significant
given the extensive protections afforded to creditors on such loans under the Bankruptcy Code.
The Family Court’s impermissibly narrow interpretation of the Divorce Decree based effectively
on policy grounds was particularly unreasonable given the legislature’s clearly expressed policy
disfavoring orders that obligate parents to contribute to their adult children’s college expenses
without their consent. For all these reasons, the decision below should be reversed.
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ARGUMENT
I.

The Decision Below Should Be Reversed Because the Family Court Ignored the
Plain Meaning of the Words Used in the Divorce Decree and Narrowly Interpreted
the Requirement that the Children Exhaust “all forms of scholarships, loans, grants,
etc.” to Require Exhaustion of Only Federal Financial Aid Loan Options.
“In construing a divorce decree,” this Court has explained that we must “look to the plain

meaning of the words used in the document.” Tremaine ex rel. Tremaine v. Tremaine, 146 N.H.
674, 676 (2001). “The interpretation of the language of a divorce decree, like the interpretation
of other written documents, is a question of law, reviewed by this court de novo.” Frederick v.
Frederick, 141 N.H. 530, 531 (1996); see also In re Georgakilas, 157 N.H. 662, 664 (2008) (“In
interpreting the meaning of a divorce decree,” this Court “review[s] the decree de novo.”).
Here the Divorce Decree was not the product of a voluntary stipulated agreement
between the parties, but was instead an order of the court. As this Court has explained, when
interpreting court orders such as the Divorce Decree, the determining factor is the intent of the
issuing court as expressed and determined from a review of the four corners of the divorce
decree. Edwards v. Ral Auto. Grp., Inc., 156 N.H. 700, 705 (2008). “As a general matter, a
court decree or judgment is to be construed with reference to the issues it was meant to decide.”
Id. (quoting United States v. Spallone, 399 F.3d 415, 424 (2d Cir.2005)). Although this Court
will accord deference to a trial court’s construction of its own decree on appeal, “after the time
for appeal from a judgment has passed, the trial court’s post-judgment interpretation of the
judgment is irrelevant to an appellate court’s determination of the judgment’s meaning.” Id.
“Neither what the parties thought the judge meant nor what the judge thought he or she meant,
after time for appeal has passed, is of any relevance.” Id. Instead, “[w]hat the decree, as it
became final, means as a matter of law as determined from the four corners of the decree is what
is relevant.” Id. (quoting Universal Assurors Life v. Hohnstein, 243 Neb. 359, 500 N.W.2d 811,
5

814 (1993)). “This is particularly the case where, as here, one trial judge is interpreting an order
of another trial judge.” Id.
The Divorce Decree issued on June 24, 2003 ordered the parties to “equally contribute to
any private and post-secondary educational expenses of their children, after the child has
exhausted all forms of scholarships, loans, grants, etc.” Add. at 39 (Decree ¶ 7) (emphasis
added). Looking to “the plain meaning of the words used in the document,” Tremaine, 146 N.H.
at 676, a review of “the four corners of the decree,” Edwards, 156 N.H. at 705, reveals that at a
minimum the parties’ children were required to exhaust “all forms” of “loans,” including cosigner loans, before the parties could be required to make any other contribution to their
children’s education.
It is respectfully submitted that the plain meaning of the language “after the child has
exhausted all forms of scholarships, loans, grants, etc.” is sufficiently clear on its face to require
reversal of the legally erroneous decision below, because that language clearly states that
whatever contribution obligation the parties may owe, it is only effective “after” the relevant
child “has exhausted all forms of . . . loans” available to that child. Add. at 39 (Decree ¶ 7).
There is nothing unclear or ambiguous in that language and a co-signer loan is clearly a “loan[]”
that would fall under this provision of the Divorce Decree. See Add. at 39 (Decree ¶ 7).
That plain meaning of the educational expense provision of the Divorce Decree is even
clearer when the provision is broken down into its relevant component parts. First, the word
“after” is defined as “following in time or place” or “used with a present participle to indicate
action completed.” MERRIAM-WEBSTER’S COLLEGIATE DICTIONARY at 23 (11th ed. 2006). By
use of this word, the Divorce Decree means that any contribution requirement stated in the
preceding clause of the sentence only comes into play “following in time” and once the action
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stated following the word “after” has been completed. By that it is clear that the requirements
stated following the word “after” must be met for any obligation of contribution to arise.
The provision then sets forth the nature of the condition precedent to any contribution
obligation, requiring the relevant child to exhaust “all forms of scholarships, loans, grants, etc.”
Broken down, the word “all” is defined as “the whole amount, quantity, or extent of,” “as much
as possible,” “every member or individual component of,” and “the whole number or sum of.”
Id. at 31.

The word “forms” is the plural of the word “form,” which is defined as “the

component of a thing that determines its kind.” Id. at 492. The word “loans” is the plural of the
word “loan,” which is defined as “money lent at interest.” Id. at 729. Putting the relevant words
together, the plain language of Paragraph 7 of the Divorce Decree requires the parties’ children
to exhaust “the whole amount, quantity, or extent of” and “as much as possible” of every “kind”
of “money lent at interest” prior to any contribution obligation attaching to the parties. Pursuant
to the language of Paragraph 7 of the Divorce Decree, therefore, the children had to exhaust all
forms of available loans prior to any contribution obligation arising for either of the parties,
including the co-signer loans Mr. Oligny offered.
Despite the plain meaning of the words used in the Divorce Decree, Tremaine, 146 N.H.
at 676, the Family Court nevertheless interpreted the Divorce Decree to narrowly require the
children to only obtain federal financial aid loans. Add. at 16. The Family Court’s interpretation
is contrary to this Court’s precedents, as nothing in “the four corners of the decree” even
mentions federal financial aid in any way, and nothing in the decree suggests that the broad
exhaustion requirement of Paragraph 7 for the children to exhaust “all” forms of “loans” requires
anything less than exhaustion of all forms of loans available to the children (including co-signer
loans). Edwards, 156 N.H. at 705; Tremaine, 146 N.H. at 676. In fact, to the contrary,
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Paragraph 7 of the Divorce Decree further includes the catch-all term “etc.,” indicating a broad
rather than narrow construction intended for the exhaustion requirement. Add. at 39 (Decree ¶
7.); see also Miller v. Westerhoff, 14 Pa. Super. 604, 610 (1900) (“The language of the levy is
sufficiently broad and comprehensive in the et ceteras . . .”).
The Family Court’s decision erroneously and unreasonably rejected Mr. Oligny’s plain
reading of Paragraph 7 on the basis that the Court believed it “would have the effect of
abrogating his responsibility under the college education order and lead to an unjust result” by
“alleviating his responsibility to contribute.” Add. at 16. This is an error of law, as the legal
liability of co-signers for the loans they have co-signed is clear and established by this Court’s
precedents. “The extent of a surety’s liability depends upon the terms of his contract” and where
the surety has promised “to pay whatever debt the principal may owe . . . the liability of the
surety is commensurate with that of his principal.” Lavigne v. Lavigne, 87 N.H. 223, 176 A.
282, 283-84 (1935).

The co-signer, or surety, of another’s loan assumes liability for the

repayment of that loan if the principal borrower defaults in payment of the loan and as a result
the liability of the co-signer “is co-extensive with that of the principal.” Paisner v. Renaud, 102
N.H. 27, 29 (1959). In addition to assuming co-extensive liability with the student borrower, the
co-signer of a student loan subjects him or herself to possible harm to the co-signer’s credit in
the event of a default. Accordingly, the Family Court clearly erred when it held that having the
children obtain co-signer loans for part of their educational expenses would alleviate the parties
from contributing to the children’s expenses.
In fact, with respect to student loans such as those that Mr. Oligny would be co-signing
for here, co-signers assume a particularly heavy financial obligation because most of the federal
courts that have addressed the issue have held that a co-signer of a student loan cannot discharge
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their obligation to repay that loan in bankruptcy unless they meet the same arduous “extreme
hardship” test the student borrowers themselves must face. See, e.g., In re Pelkowski, 990 F.2d
737, 745 (3d Cir. 1993); Palmer, 153 B.R. at 897. Accordingly, the Family Court erred as a
matter of law when it held that Mr. Oligny’s offer to co-sign his children’s student loans would
“alleviat[e] his responsibility to contribute.” Add. at 16.
Furthermore, that basis for rejection of the plain reading of Paragraph 7 was legally
erroneous because the Divorce Decree itself recognized and accepted the possibility that the
parties would ultimately have no financial obligation under Paragraph 7. Two obvious examples
exist where no obligation would arise under Paragraph 7 of the Divorce Decree. At the time the
Divorce Decree was ordered in 2003, the parties’ children were six and five years old, and while
it was hoped that they would attend college that outcome was uncertain. If they had not, no
obligation would have attached under Paragraph 7 of the Divorce Decree. On the opposite end
of the spectrum, if the parties’ children had obtained full scholarships to the schools of their
choice, the scholarships would have paid for all of the children’s college expenses and again no
financial contribution would have been necessary or required under Paragraph 7 of the Divorce
Decree.
Ultimately a review of the entire Divorce Decree and “the issues it was meant to decide”
reveals that its purpose was not to ensure full payment of the children’s college expenses, but
was instead focused on establishing each party’s proportionate obligation for any contribution
they did make. Edwards, 156 N.H. at 705 (quoting Spallone, 399 F.3d at 424). The actual
requirement ordered by Paragraph 7 of the Divorce Decree is only that “the parties shall equally
contribute to any private and post-secondary educational expenses of their children” after certain
conditions are met. Add. at 39 (Decree ¶ 7) (emphasis added). Unlike other provisions of the
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Divorce Decree, the language of the Divorce Decree does not require the parties to pay any such
educational expenses, but instead only to “equally contribute” to them. See, e.g., Add. at 39
(Decree ¶ 4) (“the Petitioner shall pay the Respondent the sum of $500 per month”); Add. at 39
(Decree ¶ 5) (“the Petitioner is ordered to pay child support to the Respondent”); Add. at 39
(Decree ¶ 8) (“the parties shall equally divide any camp, daycare and extracurricular activity
fees”).
Mr. Oligny’s offer to co-sign loans on behalf of his children provides a significant benefit
to the children by making them eligible for loans they may not otherwise qualify for, permitting
them to obtain the full cost of their education when they might otherwise not be able to. See In
re Pelkowski, 990 F.2d 737, 744 (3d Cir. 1993) (“lenders seek the security of a non-student cosigner precisely because there is a commercial risk in looking only to the student for credit
assurance.”). Co-signers contribute to the college expenses of a student borrower by lending
their credit and their possible ultimate repayment to the transaction, thereby permitting student
borrowers to obtain the full cost of their education. See In re Corbin, 506 B.R. 287, 298 (Bankr.
W.D. Wash. 2014) (holding co-signing loan for educational expenses constitutes an “educational
benefit” to the student borrower). Nothing in the “four corners of the decree” prohibits this form
of contribution from the parties, and the exhaustion requirement instead mandates that the
children exhaust that option when it is available. Id. Having held otherwise, the decision below
is legally erroneous and in conflict with this Court’s precedents.
Finally, the Family Court’s policy rationale for rejecting “the plain meaning of the words
used in the [Divorce Decree]” is unreasonable in light of the legislature’s expressed policy on
this issue. Tremaine, 146 N.H. at 676. At the time the Divorce Decree was issued, the Family
Court possessed the requisite authority pursuant to RSA 458:17 and RSA 458:20, as in effect at
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that time, to order divorced parents to contribute toward their children’s college expenses. See In
re Goldman, 151 N.H. 770, 771 (2005). But on February 2, 2004, less than a year after the
Divorce Decree was issued, the legislature passed RSA 458:17, XI-a (repealed October 1, 2005;
re-codified as RSA 461–A:14, V), and expressly repealed that authority, directing that “[n]o
child support order shall require a parent to contribute to an adult child’s college expenses or
other educational expenses beyond the completion of high school, except as provided in RSA
461-A:21.” N.H. Rev. Stat. Ann. § 461-A:14, V. The legislature’s clear position on this issue is
that parents cannot be forced to pay for their children’s college unless they specifically agree to
do so as part of a stipulated decree of divorce. See id. § 461-A:21 (“Parents may agree to
contribute to their child’s college expenses or other educational expenses beyond the completion
of high school as part of a stipulated decree, signed by both parents and approved by the
court.”) (emphasis added).
If the parties’ Divorce Decree had been issued one year later, the court would have been
unable to impose any financial obligation upon Mr. Oligny to contribute towards his children’s
college education expenses.

The legislative intent governing college education expenses

supports Mr. Oligny’s interpretation that his obligations under the 2003 decree are triggered only
after “all” other funding mechanisms, including co-signed loans, are exhausted. The decision
below should be reversed because it is legally erroneous and unreasonable in light of the
language of the Divorce Decree, this Court’s precedents, and the legislative policy expressed by
RSA 461-A:14, V.
CONCLUSION
For the foregoing reasons, this Court should reverse the decision below.
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