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QUESTIONS PRESENTED
1.

Whether the doctrine of nullum tempus applies to municipalities to bar the application of
statutes of limitation to claims brought by a municipality. Brief Addendum (“Br. Add.”)
at 1-20; Appendix (“App.”) at 19-26, 39-44, 49-72.

2.

Whether the doctrine of nullum tempus bars the application of RSA 508:4 to the City’s
claims here. Br. Add. at 1-20; App. at 19-26, 39-44, 49-72.

vii

RELEVANT STATUTORY PROVISIONS
RSA 236:30 No Adverse Right
No person shall acquire, as against the public, any right to any part of a highway by enclosing or
occupying it adversely for any length of time.
RSA 271:20 State Water Jurisdiction; Published List of Public Waters; Rulemaking
I.
All natural bodies of fresh water situated entirely in the state having an area of 10 acres or
more are state-owned public waters, and are held in trust by the state for public use; and no
corporation or individual shall have or exercise in any such body of water any rights or privileges
not common to all citizens of this state; provided, however, the state retains its existing
jurisdiction over those bodies of water located on the borders of the state over which it has
exercised such jurisdiction.
II. The department of environmental services shall prepare, maintain, and publish an official
list of all public waters in the state. The commissioner of the department of environmental
services shall adopt rules, pursuant to RSA 541-A, relative to this publication.
III. The general court finds, based on all available information, that the natural mean high
water mark of Ossipee Lake is 407.25 feet above mean sea level.
RSA 477:33 Waters
No owner or occupier of a milldam or other water power shall acquire by prescription any right
against the state or the public to impede or in any way injure navigation, the passage of fish or
any other public easement in any of the waters of the state.
RSA 477:34 Property
No person shall acquire by prescription a right to any part of a town house, schoolhouse or
church lot, or of any public ground by fencing or otherwise inclosing the same or in any way
occupying it adversely for any length of time.
RSA 481:1 Declaration of Policy
The general court finds that an adequate supply of water is indispensable to the health, welfare
and safety of the people of the state and is essential to the balance of the natural environment of
the state. Further, the water resources of the state are subject to an ever-increasing demand for
new and competing uses. The general court declares and determines that the water of New
Hampshire whether located above or below ground constitutes a limited and, therefore, precious
and invaluable public resource which should be protected, conserved and managed in the interest
of present and future generations. The state as trustee of this resource for the public benefit
declares that it has the authority and responsibility to provide careful stewardship over all the
waters lying within its boundaries. The maximum public benefit shall be sought, including the
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assurance of health and safety, the enhancement of ecological and aesthetic values, and the
overall economic, recreational and social well-being of the people of the state. All levels of
government within the state, all departments, agencies, boards and commissions, and all other
entities, public or private, having authority over the use, disposition or diversion of water
resources, or over the use of the land overlying, or adjacent to, the water resources of the state,
shall comply with this policy and with the state's comprehensive plan and program for water
resources management and protection.
RSA 485:1-a, XV Definitions
As used in this chapter, unless the context clearly indicates otherwise, the following words shall
have the following meanings:
***
XV. "Public water system'' means a system for the provision to the public of piped water for
human consumption, if such system has at least 15 service connections or regularly serves an
average of at least 25 individuals daily at least 60 days out of the year. Such term includes (1)
any collection, treatment, storage, and distribution facilities under control of the operator of such
system and used primarily in connection with such system, and (2) any collection or pretreatment
storage facilities not under such control which are used primarily in connection with such
system. Any water system which meets all of the following conditions is not a public water
system:
(a)

Consists only of distribution and storage facilities (and does not have any collection
and treatment facilities);

(b)

Obtains all of its water from, but is not owned or operated by, a public water
system; and

(c)

Does not sell water to any person.

XV-a. "Source of water'' means a spring, artesian well, spa, geyser, drilled well, public water
supply, or other source, of any water used in the manufacture of bottled water, which has been
inspected and approved by the department.
XV-b. "Salt water'' means water with a concentration of total dissolved solids that exceeds
10,000 milligrams per liter.
RSA 508:4, I Personal Actions
I.
Except as otherwise provided by law, all personal actions, except actions for slander or
libel, may be brought only within 3 years of the act or omission complained of, except that when
the injury and its causal relationship to the act or omission were not discovered and could not
reasonably have been discovered at the time of the act or omission, the action shall be
commenced within 3 years of the time the plaintiff discovers, or in the exercise of reasonable
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diligence should have discovered, the injury and its causal relationship to the act or omission
complained of.
RSA 508:4, I (1983) (amended 1986) Personal Actions.
Except as otherwise provided by law, all personal actions, except actions for slander or libel,
may be brought only within 6 years of the time the cause of action accrued.
RSA 539:5 State Lands
Whoever shall, without authority, willfully enter into or upon, or take possession of, land
belonging to the state, and continue in possession thereof without right for the space of three
months, shall forfeit one hundred dollars, to the use of the state.
RSA 539:6 No Right Acquired by Adverse Possession of State Lands
No right shall be acquired by such entry or possession, nor by any adverse possession of such
land, as against the state or its grantees.

x

STATEMENT OF THE CASE AND STATEMENT OF FACTS1
The Appellant, the City of Rochester (the “City”) provides water to its more than 30,000
citizens through the Rochester Water System (the “Water System”), which the City’s
Department of Public Works owns and operates. App. at 2. As part of the Water System, the
City operates three water storage tanks, one of which is the Rochester Hill Water Storage Tank
(the “Tank”).

App. at 2-3.

Whitman & Howard n/k/a AECOM Technical Services, Inc.

(“AECOM”) designed the Tank, and oversaw its construction by Chicago Bridge & Iron n/k/a
CB&I, Inc. (“CB&I”) in 1985. App. at 3. The Tank was completed and entered into service that
same year, 1985. App. at 3.
On June 19, 2009, the City contracted with Marcel A. Payeur, Inc. (“Payeur”) to service
the Tank by recoating the Tank’s interior and exterior, installing a mixer, and modifying the
Tank to accommodate the mixer. App. at 3. Wright-Pierce performed the engineering and
design work for the modification project, and oversaw Payeur’s work.

App. at 4.

The

modification was substantially completed in November of 2009. App. at 4.
On December 13, 2011, the Tank developed a leak. App. at 4. Area residents were
evacuated, and emergency crews were enlisted to drain the Tank and remove it from service.
App. at 4. Because of this leak, the City was forced to use “make-up pumps” to provide water to
area residents. App. at 4. Repairs on the Tank were not complete until 2013, when the Tank was
placed back into service. App. at 4.
After the December 13, 2011 leak, the City’s inspection of the Tank revealed that Payeur
failed to properly construct the 2009 modification in accordance with Wright-Pierce’s design,
and that Wright-Pierce failed to adequately supervise Payeur. App. at 4. The City filed suit
1

The factual assertions contained herein are drawn primarily from the Second Amended Complaint,
which the trial court properly assumed to be true for the purposes of the underlying motion to dismiss at
issue. See Br. Add. at 2.
1

against Payeur on November 16, 2012. Br. Add. at 3.2 At some point after initiating suit, the
City learned that in 1985 CB&I had failed to properly construct the Tank in accordance with the
original design and that AECOM had failed to adequately monitor CB&I. Br. Add. at 3.
Accordingly, the City filed an assented-to motion to add CB&I, AECOM, and Wright-Pierce as
parties to the suit on April 14, 2014, which was granted on April 15, 2014, and the City filed an
amended complaint. Br. Add. at 3.
This interlocutory appeal arises out of motions to dismiss filed by CB&I and AECOM.
CB&I and AECOM moved to dismiss all of the City’s claims against them, arguing that claims
arising out of their involvement in the Tank’s construction were time-barred by RSA 508:4.
App. at 13-48. The City objected, asserting inter alia that the application of the doctrine of
nullum tempus barred dismissal of the City’s claims pursuant to RSA 508:4. App. at 49-84. By
order noticed on April 8, 2015, the trial court granted the motions to dismiss CB&I and AECOM
from this case. Br. Add. at 1-20.
In its decision, the trial court recognized that “[t]he New Hampshire Supreme Court has
not addressed whether nullum tempus renders municipalities immune from general statutes of
limitation.” Br. Add. at 12. Acknowledging both the dispute among other jurisdictions on this
issue and the dispute between the parties, the trial court decided that to resolve the issues it
would “consider the nature of municipalities under New Hampshire law, and determine whether
the policy underlying nullum tempus supports the doctrine’s application to municipalities.” Br.
Add. at 10-11, 13.

Applying that framework, the trial court held that:

“first, the settled

application of nullum tempus to the State does not settle whether the doctrine applies to
municipalities, and second, th[at the] public policy [behind nullum tempus], though important,

2

The City and Wright-Pierce had entered into a tolling agreement.
2

d[id] not outweigh the fundamental unfairness that would stem from the application of the
doctrine of nullum tempus to municipal entities.” Br. Add. at 14. After “considering the nature
of municipalities, the policies served by nullum tempus, and the policies served by limitations
periods,” the trial court “decline[d] to extend the application of nullum tempus to municipalities.”
Br. Add. at 15.
The trial court also considered the New Hampshire Supreme Court’s treatment of
municipal immunity. Br. Add. at 15. Although the trial court acknowledged that “municipal
immunity and nullum tempus are distinct doctrines,” it felt that since the Supreme Court
abrogated municipal immunity for governmental functions except for limited circumstances in
1974, See Merrill v. Manchester, 114 N.H. 722, 729 (1974), it would be inconsistent with the
limited powers of municipalities to then grant municipalities the benefit of the nullum tempus
doctrine. Br. Add. at 15.
The trial court further held that “the doctrine would not operate to render the City
immune from RSA 508:4 under the circumstances of this case.” Br. Add. at 16. The trial court
rejected a blanket application of nullum tempus to municipalities, instead concluding any
application would need to be limited. Br. Add. at 16. The trial court considered each of the tests
proposed by the parties for the application of nullum tempus in this case and concluded that the
City would not meet the requirements for each of the three tests– the “governmental/proprietary
function” test, the “discretionary function” test, and the “ultimate right at issue” test. Br. Add. at
16-18.
The City timely moved for reconsideration, and that motion was also denied. App. at 8591; Br. Add. at 21-23. The trial court subsequently granted the City’s request to proceed with an

3

interlocutory appeal on the nullum tempus issues addressed by the trial court’s order, and this
Court accepted the interlocutory appeal on May 26, 2016.

STANDARD OF REVIEW
When reviewing a “trial court’s grant of a motion to dismiss, [this Court’s] standard of
review is whether the allegations in the plaintiff’s pleadings are reasonably susceptible of a
construction that would permit recovery.” Plaisted v. LaBrie, 165 N.H. 194, 195 (2013) (quoting
Kilnwood on Kanasatka Condo. Unit Assoc. v. Smith, 163 N.H. 751, 752 (2012)). This Court
assumes, as the trial court did, “that the plaintiff’s pleadings are true and construe[s] all
reasonable inferences in the light most favorable to” the plaintiff. Id. This Court then engages
“in a threshold inquiry that tests the facts in the petition against the applicable law, and if the
allegations constitute a basis for legal relief, [the Court] must hold that it was improper to grant
the motion to dismiss.” Id.
Where, as here, the defendants “moved to dismiss based exclusively upon the statute of
limitations,” the defendants “bear the burden of proving that it applies.”

State v. Lake

Winnipesaukee Resort, 159 N.H. 42, 45 (2009) (citing Glines v. Bruk, 140 N.H. 180, 181
(1995)). As the trial court ruled on the statute of limitations defense as a matter of law this
Court’s review is de novo. Id. (citing Kelleher v. Marvin Lumber & Cedar Co., 152 N.H. 813,
830 (2005)).

SUMMARY OF THE ARGUMENT
The decision below should be reversed because New Hampshire statute and case law
support the application of nullum tempus to municipalities in New Hampshire. While this issue
has never before been squarely presented to the New Hampshire Supreme Court for decision,
this Court’s prior precedents and the theoretical underpinnings of its recent decision in Lake

4

Winnipesaukee Resort reveal that the doctrine of nullum tempus that is alive and well in this
State should not be restricted in its application to municipalities. As the New Hampshire State
Legislature’s statutory codifications and this Court’s decisions emphasize, the rights, revenues
and property of the public must be protected from the negligence of its servants because
experience has demonstrated that governments will not act to protect the interests of the public
with the same diligence that individual citizens would.
In ruling to the contrary, the decision below took on a policy role and weighed the
benefits and disadvantages between the policy behind nullum tempus on the one hand and the
policy behind statutes of limitation on the other. Such a policy analysis is one left to this Court
in the first instance and this Court has already determined definitively that the policy animating
the doctrine of nullum tempus outweighs the countervailing policy behind statutes of limitation.
Having made that policy determination, consistent with the common law and the New
Hampshire State Legislature’s decision not to abrogate that common law, it is now up to only the
Legislature to alter that policy balance by legislation if it so chooses, as it has in the past with
respect to public highways.
Finally, as applied to this case, the decision below erroneously held that the doctrine of
nullum tempus would not bar the application of RSA 508:4 to the City’s claims under any of the
three potential middle ground approaches it considered. The City submits that if the middle
ground approach is taken the proper test to be utilized is the ultimate right at issue test. Pursuant
to that test, the City’s claims should not be barred by RSA 508:4 because water is an unassailable
and undisputed public right in this state. Additionally, for the reasons discussed below the City’s
claims should also be protected by nullum tempus here if this Court were to adopt the
discretionary function test. For all these reasons, the decision below should be reversed.

5

ARGUMENT
I.

The Doctrine of Nullum Tempus Applies to Municipalities to Bar the Application of
Statutes of Limitation to Claims Brought By a Municipality.
A.

The Doctrine of Nullum Tempus Is a Deep Rooted Principle of the Common
Law.

The doctrine of nullum tempus has deep historical roots, tracing its origin back well over
700 years, to the writings of Henry de Bracton in his lengthy and authoritative treatise on English
Law in the 1250’s, De legibus et consuetudinibus Anglicae (On the Laws and Customs of
England). United States v. Thompson, 98 U.S. 486, 489 (1878). Originally stated as nullum
tempus occurit regi, or “time does not run against the king,” it has since been referred to as
nullum tempus occurit republicae, with the subsequent development of a much younger legal
tradition – the democratic republic. See State of New Hampshire v. Lake Winnipesaukee Resort,
LLC, 159 N.H. 42, 44 (2009).
As Justice Story explained in 1821, the advent of a new form of governance did not
eliminate the application of the ancient doctrine of nullum tempus because:
The true reason … why the law has determined, that there can be no negligence or
laches imputed to the crown, and, therefore, no delay should bar its right, though
sometimes asserted to be, because the king is always busied for the public good,
and, therefore, has not leisure to assert his right within the times limited to
subjects … is to be found in the great public policy of preserving the public rights,
revenues, and property from injury and loss, by the negligence of public officers.
And though this is sometimes called a prerogative right, it is in fact nothing more
than a reservation, or exception, introduced for the public benefit, and equally
applicable to all governments.
United States v. Hoar, 26 F. Cas. 329, 330 (C.C.D. Mass. 1821). Justice Story specifically
recognized nearly 200 years ago what should be equally clear today – nullum tempus “is in fact
nothing more than a reservation, or exception, introduced for the public benefit, and equally
applicable to all governments.” Id. (emphasis added).

6

The United States Supreme Court has followed Justice Story’s lead and likewise
recognized that the doctrine of nullum tempus “is an exception equally applicable to all
governments.” Thompson, 98 U.S. at 490 (emphasis added). The Court recognized that “[i]n a
representative government, where the people do not and cannot act in a body, where their power
is delegated to others, and must of necessity be exercised by them, if exercised at all, the reason
for applying these principles is equally cogent” as it was when applied solely to a king. Id. at
489. The doctrine is so entrenched in our jurisprudence that the United States Supreme Court
has explained that it “is settled beyond doubt or controversy, upon the foundation of the great
principle of public policy, applicable to all governments alike … .” United States v. Nashville,
C. & St. L. Ry. Co., 118 U.S. 120, 125 (1886) (emphasis added).
The doctrine is not an anachronism “because its benefit and advantage extend to every
citizen, including the defendant, whose plea of laches or limitation it precludes; and its uniform
survival in the United States has been generally accounted for and justified on grounds of policy
rather than upon any inherited notions of the personal privilege of the king.” Guar. Trust Co. of
New York v. United States, 304 U.S. 126, 132 (1938). In fact the justification for the doctrine’s
existence is far more supportable now than in the days of kings because the diffuse and delegated
responsibilities of government officials are far more scattered than the steely-eyed focus of a
single king who would jealously guard his treasury and seek any and all means to increase his
hoard. See Levasser v. Washburn, 52 Va. 572, 577 (1854) (“This reason certainly is equally, if
not more, cogent in a representative government, where the power of the people is delegated to
others, and must be exercised by these if exercised at all”). Now the body public must rely on
well-intentioned but numerous civil servants with segregated responsibilities for whom the direct
benefit of the rights to be protected is less clear than a king and his personal fortune.

7

The doctrine of nullum tempus is a critical component of the patchwork of our modern
jurisprudence, and since the advent of republican democracies until comparatively recently it has
been broadly discussed as applying by its terms to all forms of representative government. See,
e.g., Hoar, 26 F. Cas. at 330 (Story, J.); Thompson, 98 U.S. at 490; Nashville, C. & St. L. Ry.
Co., 118 U.S. at 125. “[T]o this day, the doctrine remains in effect in a large majority of
jurisdictions.” State of Connecticut v. Lombardo Bros. Mason Contractors, Inc., 307 Conn. 412,
428 & n. 21 (Conn. 2012). This Court’s recent decision in Lake Winnipesaukee Resort wisely
followed this collective wisdom of the ages and reaffirmed the doctrine’s continued viability and
importance in New Hampshire.

159 N.H. at 45.

This case presents this Court with the

opportunity to expressly apply the doctrine to municipalities as well as the State at large.
B.

New Hampshire Statute and Case Law Support the Application of Nullum
Tempus to Municipalities in New Hampshire.

This Court has expressly held that “nullum tempus endures as a recognized doctrine of
law in New Hampshire.” Lake Winnipesaukee Resort, 159 N.H. at 45. Pursuant to that doctrine,
the Court explained in Lake Winnipesaukee Resort that “unless a statute of limitations expressly
waives nullum tempus by making a limitations period specifically applicable to the State, the
sovereign remains immune from general statutes of limitations.” 159 N.H. at 49. While the
issue was not before it, this Court’s decision in Lake Winnipesaukee Resort left open the
possibility that the doctrine of nullum tempus could potentially be limited in its application to
municipalities. See id. at 46-47. Now that the issue is squarely presented to this Court, the City
respectfully submits that New Hampshire statute and case law, as well as the policy animating
the doctrine, demonstrate that the doctrine should apply to municipalities in New Hampshire.
As this Court specifically recognized in Lake Winnipesaukee Resort, the New Hampshire
“legislature codified the principle of nullum tempus almost 150 years ago when it provided that
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prescriptive periods do not run against public highways.” Id. at 46 (citing N.H. REV. STAT. ANN.
§ 236:30 (1993) (originally Laws 1862, 2622:1)). “It further provided that ‘[n]o right shall be
acquired by . . . adverse possession of [state] land, as against the state or its grantees.’” Id.
(quoting N.H. REV. STAT. ANN. § 539:6 (2007)). While the litigant in Lake Winnipesaukee
Resort had argued that those statutes only sanctioned defensive nullum tempus, the Court
expressly noted that it was “a distinction without a difference” because the defensive use of
nullum tempus in the prescriptive and adverse possession contexts “generally preserve the State’s
property rights and its concomitant ability to enforce those rights” every bit as much as the
application of nullum tempus to the “general limitations period.” Id. at 45, 46.
This Court’s reasoning on this point, when coupled with this Court’s prior decisions in
the prescriptive and adverse possession contexts, demonstrates that nullum tempus should
“endure[] as a recognized doctrine of law in New Hampshire” for municipalities as well as the
State at large. See Lake Winnipesaukee Resort, 159 N.H. at 45. In prior decisions, this Court has
regularly applied the doctrine that public rights cannot be lost to private parties in prescriptive
contexts involving Towns and Cities. For example, in Town of Windham v. Jubinville, the Town
of Windham brought a bill in equity “against Alderic Jubinville praying that the location on an
old right of way be established, and for an injunction to restrain defendant from interfering
therewith.” 92 N.H. 102, 25 A.2d 415 (1942). This Court held in favor of the town, explaining
that “[a] public right once acquired cannot be lost to an individual by adverse use.” Id. at 416.
As a result, “[t]hough defendant may have attempted to bar the way, after the town and the
public had acquired a right of way for over twenty years previous thereto, his effort is
unavailing.” Id.
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Likewise, in City of Manchester v. Hodge, the City of Manchester brought an action
“against Jeremiah Hodge and another for obstructing a private way.” 74 N.H. 468, 69 A. 527,
527 (1908). This Court explained that the determination of whether Hodge had acquired title by
prescription to land “vested in the city as trustee for the public” depended “upon whether any one
can acquire rights as against the public by adverse possession; and in this state it is held that
public rights cannot be lost in that way.” Id. at 527-28. These decisions, in the defensive context
that this Court has held to be “a distinction without a difference,” reflect this Court’s recognition
that all forms of government in this State must be protected from the loss of public rights
because the mere lapse of time should not be sufficient to extinguish valuable rights of the
public. In fact, in Thompson v. Major, this Court specifically referenced the doctrine of nullum
tempus in the defensive context when it held that a public highway laid out by Londonderry in
1760 and discontinued by Derry (which was once a part of Londonderry) was not taken by
prescription. 58 N.H. 242, 244 (1878). The decision explained that “[t]he public can lose no
rights in its establishments by non-user, and individuals can acquire no title in them by
prescription. Nullum tempus occurrit regi.” 58 N.H. 242, 244 (1878) (citing State v. Franklin
Falls Co., 49 N.H. 240, 240 (1870)); See also Gill v. Gerrato, 154 N.H. 36, 42 (2006) (citing
Thompson, 58 N.H. at 244 with approval).
These decisions all recognize that the municipalities involved stood in the shoes of the
body public they had litigated to protect and that the public was entitled to protection from the
loss of its rights by the passage of time. As this Court recognized in Lake Winnipesaukee Resort,
when this Court had previously departed from the time-honored doctrine of nullum tempus in
Webber v. Chapman, 42 N.H. 326 (1861) the legislature immediately abrogated that decision.
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159 N.H. at 47.3 When this Court took the matter up again in State v. Company, it “rejected
Webber as ‘opposed to reason, and to the weight of authority, as well as to the spirit of our
legislation.’” Id. (quoting State v. Company, 49 N.H. 240, 257 (1870)). This Court explicitly
recognized then what remains true today: “[e]xperience does not justify the presumption that the
community at large will assert their public rights with the same promptness with which
individuals assert their private rights.” Id. (Company, 49 N.H. at 257). This is why the doctrine
of nullum tempus is so critical for the “security and benefit of the people,” as this Court has
recognized. See State v. Franklin Falls Co., 49 N.H. 240, 253 (1870).
The collective understanding that the public will not assert its rights with the same
promptness as individuals is further reflected in the language of the various New Hampshire
statutes that have expressly codified nullum tempus in New Hampshire in various contexts. RSA
236:30, specifically acknowledged by this Court, provides that “[n]o person shall acquire, as
against the public, any right to any part of a highway by enclosing or occupying it adversely for
any length of time.” RSA 539:6, also specifically acknowledged by this Court, provides that
“[n]o right shall be acquired by such entry or possession, nor by any adverse possession of such
land, as against the state or its grantees.” RSA 539:6 is intended to be read in connection with
the preceding provision of the statute – RSA 539:5. RSA 539:5 in turn provides “[w]hoever
shall, without authority, willfully enter into or upon, or take possession of, land belonging to the
state, and continue in possession thereof without right for the space of three months, shall forfeit
one hundred dollars, to the use of the state.”

3

In State v. Franklin Falls Co., this Court explained that the legislation codifying nullum tempus (and
effectively abrogating Webber v. Chapman) “passed the House without question. But its passage was
arrested in the Senate, because of the supposition that it was merely an affirmance of the common law,
and, therefore, unnecessary; -- the opinion in Webber v. Chapman, not having been published. As soon as
the doctrine of that case was known, the act was taken from the table and immediately passed.” 49 N.H.
240, 257 n. a1 (1870).
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In addition to those statutory provisions, in Chapter 477 of the Revised Statutes the New
Hampshire Legislature has enacted two statutory provisions providing for “NO Prescription
Against the Public.” N.H. REV. STAT. ANN. §§ 477:33-34. RSA 477:34 provides that “[n]o
person shall acquire by prescription a right to any part of a town house, schoolhouse or church
lot, or of any public ground by fencing or otherwise inclosing the same or in any way occupying
it adversely for any length of time.” Of particular note given the factual circumstances of this
case, RSA 477:33 provides that “[n]o owner or occupier of a milldam or other water power shall
acquire by prescription any right against the state or the public to impede or in any way injure
navigation, the passage of fish or any other public easement in any of the waters of the state.”
In all of these statutes but one the New Hampshire Legislature was careful to extend the
explicit reach of the doctrine of nullum tempus to “the public.” That broad designation evidences
an intent by the Legislature for the doctrine to apply broadly to “the public” and not narrowly to
specific forms of government representing the public. This is consistent with the focus in this
Court’s decisions on the protection of “public rights” and the need to ensure that the public (in
all its forms) is not held to the same requirement of promptness as individual citizens. The only
deviation from the use of the broad designation of “the public” is found in RSA 539:6 and that is
because the preceding provision to which RSA 539:6 refers (RSA 539:5) specifically addresses
only “State Lands.” It is clear that the Legislature, like this Court, has focused the doctrine of
nullum tempus broadly on “the public” and not a particular component of the government.
Accordingly, despite the absence of a clear ruling on this issue and this Court’s cautious
reservation of the issue not before it in Lake Winnipesaukee Resort, New Hampshire statutes and
case law support the application of nullum tempus to New Hampshire municipalities to ensure
that they can preserve and vindicate the rights of the public that they represent.
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C.

The Decision Below Departs from New Hampshire Statute and Case Law By
Attempting to Nullify This Court’s Decision in the Municipality Context.

Despite this Court’s recent reaffirmation of the doctrine of nullum tempus, and the
important policy objectives achieved by that doctrine and recognized in this State, the decision
below held that “the doctrine of nullum tempus does not render the statute of limitations
contained in RSA 508:4 inapplicable to claims brought by a municipality.” Order at 15. The
trial court reached that decision by determining “first” that “the settled application of nullum
tempus to the State, Lake Winnipesaukee Resort, LLC, 159 N.H. at 49, does not settle whether
the doctrine applies to municipalities, and second,” that the public policy behind nullum tempus
“though important, does not outweigh the fundamental unfairness that would stem from the
application of the doctrine of nullum tempus to municipal entities.” Br. Add. at 14. This was a
clear error of law that should be reversed by this Court.
On the first point, the City agrees with the trial court’s determination that this Court’s
decision in Lake Winnipesaukee Resort did not directly address or decide the issue of whether
the doctrine of nullum tempus applies to municipalities. But it does not follow that the trial court
was free to ignore that decision in its analysis. It is clear, however, that that is what the trial
court did because there is simply no way to reconcile this Court’s decision in Lake
Winnipesaukee Resort with the reasoning of the trial court below. This is because the trial court
based its rejection of nullum tempus for municipalities on the purported “fundamental
unfairness” to individual litigants that results from the doctrine barring their statute of limitation
defenses.

Relying on two dissenting opinions and two secondary sources that sought the

elimination of the doctrine in its entirety, the trial court balanced the policy benefits of nullum
tempus with the policy benefits of statutes of limitation and concluded that the policy benefits of
statutes of limitation should prevail.
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This was legal error because this Court’s decision in Lake Winnipesaukee Resort resolved
any conflict between the policies advanced by nullum tempus on the one hand and statutes of
limitation on the other. As noted above and the trial court recognized in its decision, it is
“settled” in New Hampshire that the doctrine of nullum tempus applies to the State of New
Hampshire. Br. Add. at 14 (citing Lake Winnipesauke Resort, LLC, 159 N.H. 42, 49 (2009)). By
reaffirming that nullum tempus (and the policies it advances) “endures as a recognized doctrine
of law in New Hampshire,” this Court necessarily rejected the countervailing policies behind
statutes of limitation. Lake Winnipesaukee Resort, 159 N.H. at 45. In fact, the respondents in
that case expressly invited this Court “to abolish nullum tempus,” “contend[ing] that the policies
behind nullum tempus are no longer served in modern government.” Id. at 47. This Court
declined the invitation and maintained the doctrine to ensure there would be no possibility that
“public rights, revenues, and property” would “[ … be lost or injured] by the negligence of
public officers.” Id. (quoting Hoar, 26 F. Cas. at 330 (Story, J.)). This Court so held despite the
countervailing policy behind statutes of limitation that the trial court here relied on below.4
In fact there could be no other result because the entire purpose for the doctrine of nullum
tempus is to prevent any statute of limitations from barring claims. This is permitted because the
benefits that redound to the public at large outweigh the potential unfairness to the single litigant.
Additionally, as the trial court expressly recognized below, “the benefits and advantages of the
doctrine … extend to every citizen, including the defendant whose plea of limitations it
precludes.” Br. Add. at 14 (quoting Commonwealth v. J. W. Bishop & Co., 439 A.2d 101, 104
(Pa. 1981)); See also Guar. Trust Co. of New York, 304 U.S. at 132. To reason that the policies
behind the doctrine must yield to the policies behind statutes of limitation is akin to simply
4

The litigants in Lake Winnipesaukee Resort raised the policy behind statutes of limitation in their brief
to this Court as well. See, e.g., State v. Lake Winnipesaukee Resort, LLC, Br. of Peerless Golf, Inc., 2009
WL 3361292 (N.H.), 16.
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abolishing the doctrine altogether, which this Court has expressly rejected. See id. As the
policies of statutes of limitation can never on their own defeat a doctrine crafted specifically to
prevent their operation, the decision below cannot be affirmed on that basis. The trial court’s
decision is particularly erroneous on this point, however, because the authority it provided for
abandoning Lake Winnipesaukee Resort was not authority.
The two dissenting opinions from the 1980s cited by the trial court were dissenting
opinions and of no legal force. Whatever persuasive force they might have had was clearly
insufficient to prevail in their own jurisdictions and accomplish the abolition of nullum tempus
they sought. See Ohio Dep’t of Human Serv. v. Eastman, 763 N.E.2d 193, 196 (Ohio App. 2001)
(“Knowing the Ohio Supreme Court’s holding in Sullivan, the legislature amended R.C.
2117.06(B) and (C) but did not include an ‘express statutory provision’ abrogating the general
rule that such statutes do not apply to claims by the state.”); City of Chicago ex rel. Scachitti v.
Prudential Sec., Inc., 772 N.E.2d 906, 915 (Ill. App. 2002). The New Hampshire Bar Journal
article cited by the trial court was authored by a third year law student and entirely dedicated to
attacking this Court’s decision in Lake Winnipesaukee Resort and calling upon the New
Hampshire Legislature to abolish the doctrine of nullum tempus in this State. See Michael J.
Malaguti, Nullum tempus Occurrit Regi: An Antidemocratic Anachronism Survives in New
Hampshire, 51 N.H.B.J. 50, 52 (2010). It has been more than seven years since this Court issued
its decision in Lake Winnipesaukee Resort, and that call to action has been rejected by the
Legislature and the ancient time-honored doctrine of nullum tempus has persisted as it has for the
prior 700 years.5

5

Notably, the Legislature is free to act on these issues any time it chooses to restrict the operation of the
common law doctrine complete, partially, or not at all. It has acted promptly in the past to correct this
Court where correction was necessary, See supra note 3 and accompanying text, and it is free to do so at
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Finally, the Maine Law Review article cited by the trial court also issued a call to action,
titled “Time to Reconsider Nullum Tempus . . . [in] Maine . . .” that sought the elimination of the
doctrine generally in Maine. Sigmund D. Schutz, Time to Reconsider Nullum Tempus Occurrit
Regi-the Applicability of Statutes of Limitations Against the State of Maine in Civil Actions, 55
ME. L. REV. 373, 374 (2003). The law review article issued that call to action in 2003, and
thirteen years later the doctrine remains alive and well in Maine. See Portland Water Dist. v.
Town of Standish, 905 A.2d 829, 830 (Me. 2006); See also Schutz, 55 ME. L. REV. at 373 (“The
author unsuccessfully argued a motion to dismiss urging abrogation of the nullum tempus
doctrine … The motion was denied, and the case was subsequently settled.”) (emphasis added).
In fact, in 2006, three years after the law review article, the Supreme Judicial Court of Maine not
only reaffirmed the doctrine of nullum tempus in Maine, but specifically held that the doctrine
can be applied to political subdivisions. See Portland Water Dist., 905 A.2d at 830.
In that case, the Maine court was asked whether a water district, which was a statutorily
created political subdivision empowered to manage the waterworks in Portland, was a
governmental entity entitled to rely upon nullum tempus. Id. In determining that the waterworks
was such a government entity and that it could invoke nullum tempus (in that case to defeat a
prescriptive easement), the court found that providing water and sewage disposal and
maintaining and repairing the infrastructure necessary to achieve those ends was a “uniquely
governmental function.” Id. at 835-36. The court concluded that the waterworks could invoke
the nullum tempus doctrine “to vindicate the purpose of protecting government property.” Id. at
836. This State has likewise always emphasized the critical public importance of an adequate
water supply. See, e.g., N.H. REV. STAT. ANN. § 481:1 (“an adequate supply of water is
any time following this Court’s decision if the public no longer wants the protection afforded by nullum
tempus in the municipality context.
16

indispensable to the health, welfare, and safety of the people of the state.”); Town of Canaan v.
Enfield Village Fire Dist., 74 N.H. 517, 543 (1908) (“That the supply of water for fire protection
and the promotion of the health of the citizens is a public service in which the government may
engage … may safely be assumed without citation of authority.”). In fact, in the prescription
context the Legislature has codified an application of nullum tempus to it. See N.H. REV. STAT.
ANN. § 477:33. The “commentators” cited by the decision below do not serve as a basis to reject
this Court’s prior decision in Lake Winnipesaukee Resort, and this Court should not so hold now.
Following its determination that the policy benefits of statutes of limitations outweighed
the policy benefits of nullum tempus, the trial court also stated that its decision not to apply the
doctrine of nullum tempus to municipalities was “consistent with the New Hampshire Supreme
Court’s treatment of municipal immunity.” Br. Add. at 15. The trial court failed to appreciate,
however, that this Court’s order in Lake Winnipesaukee Resort expressly rejected the application
of the legislative waivers of sovereign immunity to abrogate the doctrine of nullum tempus. 159
N.H. at 48. This Court explained that “it is well established that sovereign immunity and nullum
tempus are distinct doctrines,” and “our legislative waivers of sovereign immunity supply no
textual support” for the abrogation of the common law doctrine of nullum tempus. Id. This
Court further explained that it “will not construe a statute as abrogating the common law unless
the intention to do so is clearly expressed in the statute.” Id. (quoting Wisniewski v. Gemmill,
123 N.H. 701, 705-06 (1983)). Just as there is no textual support in the legislative sovereign
immunity waivers to abrogate the doctrine of nullum tempus generally, there is no textual
support to eliminate the doctrine’s application to municipalities. Instead, the Legislature’s focus
on “the public” in its clear legislative codifications of nullum tempus demonstrate an intended
broad reach for the doctrine in New Hampshire.
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D.

The Authority and Rationale Behind the Doctrine of Nullum Tempus Amply
Support Its Application to Municipalities.

While the reasons and authority provided by the trial court for the decision below do not
support the elimination of the doctrine of nullum tempus with respect to municipalities, the
authority and rationale behind the doctrine itself amply support its application to municipalities.
As noted above, from the very beginning of its application to democratic republics shortly after
the creation of the first one in this Country, the doctrine was recognized to extend to “all
governments.” Hoar, 29 F. Cas. at 330 (Story, J.) (emphasis added). That precise recognition of
the doctrine’s “applica[tion] to all governments alike,” Nashville, C. & St. L. Ry. Co., 118 U.S. at
125, was maintained faithfully in many decisions, because the policy behind the doctrine was to
“preserv[e] the public rights, revenues, and property from injury and loss.” Hoar, 26 F. Cas. at
330 (Story, J.). The preservation of the public’s rights, revenues, and property from injury and
loss is as much a duty of municipalities in this State as it is a duty of the State at large.
While the doctrine has at times been referred in shorthand as applying to the “State,”
there is no principled basis to protect the public’s interests in one context but not the other.
Municipalities may act like corporations in some contexts, but unlike corporations they do not
have individual shareholders and the pursuit or retention of personal profit is not their goal.
Instead, “[m]unicipal corporations are created for purely public purposes.” Clough v. Osgood,
87 N.H. 444, 447 (1935). The “shareholders” of a municipality are the members of the public it
represents, and any loss or gain the municipality suffers or acquires constitutes the public
“revenue.”

Any property the municipality loses, gains, or preserves constitutes the public

“property.” Any rights the municipality asserts or defends constitute the public “rights.” If a
city loses the right to recover for faulty work done by a party it contracts with, that loss will be a
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significant loss to the public’s revenue irrespective of the context in which the contract was
entered.
Furthermore, the learned “experience” of the ages explicitly recognized by this Court that
the community at large will not “assert their public rights with the same promptness with which
individuals assert their private rights” is equally applicable to state municipalities as it is to the
State at large. Lake Winnipesaukee Resort, 159 N.H. at 47; See also Levasser, 52 Va. at 577.
Indeed, the protection afforded to the public is more critical at the municipality level where
resources for and scrutiny of officials are likely less than possessed by the State at large.
Ultimately, in light of this Court’s precedents and the animating policy of the doctrine of
nullum tempus as repeatedly recognized and expressed by this Court, there is no principled basis
for completely excluding municipalities and the public they serve from the protection of the
doctrine of nullum tempus under New Hampshire law. Instead, New Hampshire statute and case
law support the application of the doctrine to municipalities where they act to preserve “the
public rights, revenues, and property from injury and loss.” Hoar, 26 F. Cas. at 330 (Story, J.).
E.

The Applications of Nullum Tempus to Municipalities In Other Jurisdictions
Offer Two Possible Approaches For This Court To Adopt Consistent With
Its Precedents.

While the question of whether municipalities are covered by the nullum tempus doctrine
has not been squarely presented to the New Hampshire Supreme Court, other jurisdictions have
directly addressed the issue and adopted one of three approaches:
1) a minority of jurisdictions eliminate the application of the doctrine to municipalities
completely, See City of Lincoln v. Windstream Neb., Inc., 800 F.Supp.2d 1030
(D.Neb. 2011); Montgomery County v. City of Montgomery, 195 Ala. 197 (Ala.
1916);
2) some jurisdictions apply the doctrine fully to their political subdivisions to the same
extent as state governments, See, e.g., Enroth v. Memorial Hosp. at Gulfport, 566
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So.2d 202 (Miss. 1990); City of Medford v. Budge-McHugh Supply Co., 754 P.2d 607
(Ore. 1988); and
3) a majority of jurisdictions provide local governments with limited immunity from
statutes of limitation under the doctrine of nullum tempus, “premised on the notion
that political subdivisions do not possess the full attributes of sovereignty held by the
states.” City of Colorado Springs v. Timberlane Assocs., 824 P.2d 776, 779 (1992)
(collecting jurisdictions following the three different approaches).
The first and second approaches represent the two “all or nothing” approaches to this
issue. As noted above, the first approach eliminates the application of the doctrine with respect
to municipalities and provides that nullum tempus is simply inapplicable to those subdivisions of
the State.

For the reasons discussed above, such an approach is not supported by New

Hampshire statute and case law. The second approach preserves the doctrine and applies it with
equal measure to the political subdivisions of the States as it is applied to the States themselves.
As the above discussion reveals, this Court could potentially adopt such an approach in line with
its precedents on this issue, but the City submits that such a holding is unnecessary to preserve its
claims in this case.
In those jurisdictions following the third approach, limited immunity often “turns on
whether the local government is acting in a public or governmental capacity, as opposed to a
corporate or private capacity.” Id. (citing Washington Pub. Power Supply v. General Elec. Co.,
778 P.2d 1047, 1051 (Wash. 1989)) (municipalities only protected from limitations on actions
when they bring actions which arise out of the exercise of powers traceable to the state’s
sovereign powers); Anne Arundel County v. McCormick, 323 Md. 688 (Md. 1991) (doctrine has
more limited effect when the plaintiff is not the state, but a political subdivision); Laramie
County School Dist. v. Muir, 808 P.2d 797, 801 (Wyo. 1991) (statutes of limitations do not run
against local agencies if public rights are being protected); School Dist. of Aliquippa v. Maryland
Cas. Co., 587 A.2d 765, 771-72 (Pa. Super. Ct. 1991) (statutes of limitation run against
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municipalities unless the cause of action accrued in the governmental capacity); District of
Columbia v. Owens-Corning Fiberglas Corp., 572 A.2d 394, 403-04 (D.D.C. 1989) (“a
circumscribed municipal immunity in the performance of public functions is today the rule in an
overwhelming majority of states”); Bd. of Educ. v. Dow Chem. Co., 482 A.2d 1226, 1228 (Conn.
Super. 1984) (municipalities receive limited immunity from statutes of limitation performing
governmental and not proprietary duties); City of Shelbyville v. Shelbyville Restorium, Inc., 451
N.E.2d 874, 876-77 (Ill. 1983) (statutes of limitation will not run against plaintiff government
units seeking to protect public rights)).
There is support under New Hampshire law for the adoption of the middle ground
approach, which is “justified by local governments’ dual nature.” Colorado Springs, 824 P.2d at
779. In New Hampshire, “[t]owns are but subdivisions of the state, given certain governmental
powers and charged with some governmental duties.” Opinion of the Justices, 84 N.H. 559, 578
(1930). Likewise, “[m]unicipalities in the State of New Hampshire are divisions of the State and
they derive their authority from the legislature.” Opinion of the Justices, 134 N.H. 711, 715
(1991). But those municipal corporations are ultimately “created for purely public purposes,”
and while they may act like private corporations in some contexts their action is always to the
ultimate benefit or detriment of the public. Clough v. Osgood, 87 N.H. 444, 447 (1935). When a
local government is seeking to protect public rights, the majority position is that “limitations will
not run because public rights should stand permanent and should not suffer, no matter how lax or
negligent a local government may be in asserting them.” Colorado Springs, 824 P.2d at 779-80.
Consistent with New Hampshire statute and case law as outlined above, there is significant
support under New Hampshire law for the third approach given the focus in New Hampshire on
“the public” and the need to preserve its “rights, revenues, and property from injury and loss.”
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Lake Winnipesaukee Resort, 159 N.H. at 45, 47. Under either the second or third approaches,
however, the first aspect of the decision below should be reversed.
II.

The Doctrine of Nullum Tempus Bars the Application of RSA 508:4 to the City’s
Claims in This Case.
Having first rejected the application of nullum tempus to municipalities in New

Hampshire generally, the decision below further held that the doctrine “would not operate to
render the City immune from RSA 508:4 under the circumstances of this case.” Br. Add. at 16.
Should this Court apply nullum tempus to municipalities in New Hampshire in the same manner
as it is applied to the State, i.e., the second approach, the doctrine would unquestionably bar the
application of RSA 508:4 to the City’s claims in this case without any need for further inquiry
into the nature of the specific claims. As discussed above, such a decision is supportable in light
of this Court’s precedents, as it would advance the public interest behind the nullum tempus
doctrine. But if this Court instead adopts the nuanced “third” approach adopted by the majority
of jurisdictions, the doctrine would still bar the application of RSA 508:4 to the City’s claims in
this case.
A.

Nullum Tempus Bars the Application of RSA 508:4 to the City’s Claims in
This Case Because the “Ultimate Right at Issue” in this Case is a Public
Right.
1. The Proper Test for Determining Which Claims Are Protected By
Nullum Tempus in New Hampshire is the “Ultimate Right at Issue” Test.

While those jurisdictions following the majority position allowing municipalities to
invoke nullum tempus to protect public rights often look to whether the right to be enforced is
one arising from a governmental or proprietary function, See, e.g., Colorado Springs, 824 P.2d at
779-80, this governmental/proprietary function distinction has been abandoned by the New
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Hampshire Supreme Court – at least with respect to municipal immunity.

See Merrill v.

Manchester, 114 N.H. 722, 729 (1974).
The governmental/proprietary function distinction governed municipal immunity under
New Hampshire law until somewhat recently. Historically, municipalities were insulated from
liability for torts arising out of negligence in performing government functions. See Tarbell
Administrators, Inc. v. City of Concord, 157 N.H. 678, 682 (2008) (citing Opinion of the
Justices, 101 N.H. 546, 548 (1957)). In practice, “this often artificial distinction produced results
that were not only confused, inconsistent and difficult, but absurd.” Id. at 682-83 (quotations
omitted). Accordingly, this Court eliminated municipal immunity in 1974, except for legislative
or judicial decisions and what is known as “discretionary function immunity.” Merrill, 114 N.H.
at 729. Following Merrill, municipalities retained immunity from tort liability only for acts and
omissions constituting (a) the exercise of a legislative or judicial function, and (b) the exercise of
an executive or planning function involving the making of a basic policy decision which is
characterized by the exercise of a high degree of official judgment or discretion (the latter being
the “discretionary function” exception). Id.
Having previously repudiated the governmental/proprietary function test with respect to
municipal immunity, it would make no sense to resurrect it for determining whether nullum
tempus can be invoked by a municipality. The reasons to maintain its abandonment have nothing
to do with any link between the two doctrines, however. In fact, this Court has explicitly
recognized that “sovereign immunity and nullum tempus are distinct doctrines.”

Lake

Winnipesaukee Resort, 159 N.H. at 47. It should remain abandoned because it is an unwieldy
and unworkable framework.

As this Court explained in abandoning the test, the

governmental/proprietary function test was “inadequate” and an “abstract and confusing
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principle” that “fail[s] to achieve even an approximate degree of consistency in application
because the distinction between governmental and proprietary function is not founded upon any
inherent quality of the various activities, but rather is generally used as a means of expressing a
conclusion that immunity or liability should result …”

See Merrill, 114 N.H. at 725-26

(quotations omitted); See also Br. Add. at 16 n. 8. The governmental/proprietary function test
created an “artificial distinction [that] produced results that were not only ‘confused,
inconsistent, and difficult,’ but absurd.” See Tarbell Administrators, Inc. v. City of Concord, 157
N.H. 678, 683 (2008) (quoting Gossler v. Manchester, 107 N.H. 310, 315 (1966) (Kenison, J.,
dissenting)). Applied to nullum tempus the results would be no less confused, inconsistent,
difficult or absurd. So while many jurisdictions have employed that test in their nullum tempus
analyses, this Court can benefit from its own experience and recognition of the test’s
shortcomings and instead adopt a more workable test.
Additionally, maintaining the abandonment of the governmental/proprietary function test
in the context of nullum tempus is even more critical than in the sovereign immunity context
because of the important distinction between the two doctrines. The doctrine of sovereign
immunity applies to lawsuits against the State or municipalities and is invoked to provide the
government with immunity from liability for its activities, under the doctrine that the State can
do no wrong. Nullum tempus, on the other hand, applies when the government is seeking to
enforce its rights to preserve the public rights, revenue and property from loss due to the
government’s failure to act, under the doctrine that time does not run against the government
because experience demonstrates government officials will not assert “public rights with the
same promptness with which individuals assert their private rights.” See Lake Winnipesaukee
Resort, 159 N.H. at 47. Sovereign immunity seeks to avoid liability for governmental acts while
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under nullum tempus the government seeks to pursue liability notwithstanding its failure to act.
It makes no sense to apply a test based on the actions of government officials to ascertain
whether a doctrine applicable to their failure to act should apply. The only appropriate focus
should be not on what the government officials were doing (as required by the
governmental/proprietary function test) but on the ultimate public right at issue the government
officials are protecting with their claims.
Other jurisdictions facing similar circumstances have recognized this distinction and
found that if the “ultimate right at issue” is a public right the municipality is acting in its
sovereign capacity and is entitled to rely upon the doctrine of nullum tempus.

See Oklahoma

City Municipal Improvement Auth. v. HTB, Inc., 769 P.2d 131 (Okla. 1988); See also Town of
Cyril v. Mobil Oil Corp., 11 F.3d 996 (10th Cir. 1993) (applying Oklahoma City and focusing
upon the “ultimate right at issue”). This Court should adopt that approach as well because it
avoids the shortcomings of the governmental/proprietary function test this Court has previously
abandoned. Even more fundamentally, that approach more closely aligns with New Hampshire
statute and case law in the prescriptive and adverse possession defensive contexts, with such a
prominent focus on “the public” and the protection of the public’s rights and property.
The decision in Oklahoma City is particularly instructive because the court in that case
was faced with circumstances virtually identical to those now before this Court: prior adoption
of nullum tempus for the State sovereign, judicial rejection of the governmental/proprietary
function test, and a municipal claim for damage to a water system. In Oklahoma City, the court
was asked to “resolve the question of whether statutes of limitation operate to bar [Oklahoma
City’s] actions for recovery of damages allegedly caused by defendant’s negligent design and
construction of part of a municipal water system.” Oklahoma City, 769 P.2d at 132. The court
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examined cases on the nullum tempus doctrine and from there distilled “the general rule that
statutes of limitation shall not bar suit by any governmental entity acting in its sovereign capacity
to vindicate public rights, and that public policy requires that every reasonable presumption favor
governmental immunity from such limitation.” Id. at 134. The Oklahoma court then recognized
that,

like

the

New

Hampshire

Supreme

Court,

it

had

previously

rejected

the

governmental/proprietary function test with respect to the application of sovereign immunity. In
light of the elimination of the distinction between governmental and proprietary functions, the
court found that it would be “inappropriate to repudiate the existing test in favor of a new one
turning on the governmental versus proprietary function.” Id. The “existing test” cited by the
court was one “focused not upon the function performed, but the ultimate right at issue.” Id.
(emphasis added).
None of the litigants in Oklahoma City contested that the operation of a waterworks was
a proprietary function. 769 P.2d at 134-35. Litigants in New Hampshire have been forced to
make similar concessions, See Shea v. Manchester, 89 N.H. 547, 548 (1938), likely because this
Court has previously found that constructing and operating a waterworks “for the purpose of
supplying inhabitants with water, and to receive payment therefor,” has long been seen as a
proprietary function. Lockwood v. Dover, 73 N.H. 209, 212 (1905). Under the Oklahoma
court’s persuasive analysis, however, “the character of the plaintiff’s function does not control.”
Oklahoma City, 769 P.2d at 135; See also Opinion of the Justices, 101 N.H. at 548 (“The receipt
by a body politic of fees or compensation in connection with its activities does not conclusively
establish that the activities are commercial. An enterprise does not become a private one merely
because financial benefit is incidentally derived.”). That court found it inappropriate to attach
“controlling importance to the source through which or from which the state acquires the right
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rather than the nature of the right and whether the failure of its enforcement affects public as
distinguished from private enterprises.” Id.
The Oklahoma City court went on to conclude that it was “inconceivable” that the rights
at issue – to sue for damages to the city’s waterworks despite the expiration of the statute of
limitations – “could be anything but public rights.” Id. at 136. The flow of water, found the
court, “affects the rights not only of the citizens whose water travels through [the damaged] pipe,
but also the rights of travelers, of fairgoers, of horserace fans, and of businesses contemplating
expansion or relocation [to the city]. Water is fundamental to existence. This necessity entitles
the general public to expect an adequate water supply.” Id. (emphasis added).
The decision below distinguished Oklahoma City because the two plaintiffs there were
bringing the action in their capacity as trustee of public trusts and the City of Oklahoma was
suing as the beneficiary of the public trusts, whereas the City here is not a beneficiary of a public
trust. See Br. Add. at 18. That claimed distinction was erroneous because as a matter of fact and
law the City here is asserting its claim as steward of the public’s water held in trust for the
public. See State v. George C. Strafford & Sons, Inc., 99 N.H. 92, 97 (1954) (finding it to be a
“basic proposition” that the state’s waters “belong to the public and are held in trust by the state
for public use.”); See also Opinion of the Justices, 134 N.H. 711, 715 (1991) (“Municipalities in
the State of New Hampshire are divisions of the State.”). As a majority in Oklahoma City found,
a claim to preserve the public water supply implicates more than private contract rights.
The United States Court of Appeals for the Tenth Circuit had occasion to apply the
Oklahoma City decision to a case involving contamination of a city’s water supply. See Town of
Cyril, 11 F.3d at 996. In that case, the Tenth Circuit concluded that “a municipal corporation is
entitled to avoid the bar of the statute of limitation if it sues in its ‘sovereign capacity.’” Id. at
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998. The Tenth Circuit also found it irrelevant that the operation of a waterworks was a
proprietary function and focused instead upon “the ultimate right at issue.” Id. Applying
Oklahoma City, the Tenth Circuit concluded that the plaintiff town was acting “in a sovereign
capacity to protect public rights” in bringing the action for damages to the water supply. Id. The
statute of limitations therefore did not apply to bar the action. Id.
A similar analysis should be applied by this Court to the City’s claim for damages to the
Tank. New Hampshire has rejected the governmental/proprietary function test with respect to
immunity issues, so it would seem most appropriate to follow Oklahoma’s lead and adopt the
“ultimate right at issue” analysis. Applying that test would allow the City to pursue its claims
regarding the waterworks – the courts in Oklahoma to have considered the precise issue have
found that collecting for damage to a waterworks is unquestionably a public right and that a city
pursuing such a claim is exercising its sovereign authority. Under those circumstances, nullum
tempus has been held to apply, See, id.; Oklahoma City, 769 P.2d at 135, and the same result
should be reached with respect to the City’s claims regarding its Tank.
2. The Provision of a Public Water Supply is an “Unassailable and
Undisputed” Public Right That Should Be Protected By Nullum Tempus.
Like the Oklahoma City court’s holding that “water is fundamental to existence” and that
a municipality protecting its water supply was therefore entitled to rely upon nullum tempus, this
Court has long recognized that the supply of water to a town or city’s residents is a public right
worthy of protections. See, e.g., Town of Canaan v. Enfield Village Fire Dist., 74 N.H. 517, 543
(1908) (Parsons, J. concurring) (exempting public waterworks from taxation by neighboring
town). According to this Court, “[t]hat the supply of water for fire protection and the promotion
of the health of the citizens is a public service in which the government may engage... may safely
be assumed without citation of authority.”

Id.; See also id. at 529 (finding that a public
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waterworks is “devoted to a public purpose” and thus “sufficiently of a public character to be
free from the burden of taxation.”).
No better pronouncement of this Court’s view that municipal waterworks serve public
purposes and implicate public rights can be found than in its approval of municipal exercises of
eminent domain to secure a public water supply.

The very fact that municipalities have

repeatedly been permitted to acquire waterworks or water sources to serve their residents 6 is a
clear indication that this Court considers waterworks to be “devoted to a public purpose.”
Canaan, 74 N.H. at 543. In empowering municipalities to exercise the power of eminent domain
over water utilities and sources, the Legislature has also made known that its shares the same
belief in the important public role of a municipal waterworks. See RSA ch. 38; See also In re
Pennichuck Water Works, 160 N.H. 18, 28-31 (2010); Pennichuck Corp. v. City of Nashua, 152
N.H. 729, 730 (2005) (noting that RSA ch. 38 “empowers municipalities to take by eminent
domain privately owned... water utilities in order to maintain them as publicly operated
facilities.”) (citing N.H. REV. STAT. ANN. § 38:2).7

6

The City of Laconia acquired the Laconia Water Company in the 1950s through eminent domain and
with court approval, See Laconia Water Co. v. City of Laconia, 99 N.H. 409 (1955), and the City of
Portsmouth acquired its current water source in Madbury through a lawful exercise of eminent domain a
decade later. See Seacoast Water Comm. v. City of Portsmouth, 106 N.H. 15 (1964); See also U.S. v.
10.47 Acres of Land, More or Less, in the City of Dover and Town of Madbury, 218 F.Supp. 730 (D.N.H.
1962).
The Legislature’s recognition of the important public nature of a water works is found throughout New
Hampshire’s laws. See, e.g., N.H. REV. STAT. ANN. § 481:1 (“The general court finds that an adequate
supply of water is indispensable to the health, welfare and safety of the people of the state... The general
court declares and determines that the water of New Hampshire whether located above or below ground
constitutes a limited and, therefore, precious and invaluable public resource which should be protected.”)
(emphasis added); N.H. REV. STAT. ANN. § 485:1-a, XV (defining public water systems); N.H. REV.
STAT. ANN. § 271:20 (codifying that state holds “all natural bodies of fresh water... having an area of 10
acres or more... in trust... for public use.”) (emphasis added). As noted above, the Legislature has even
codified the application of nullum tempus to water to ensure the public’s rights are not lost due to adverse
possession. See N.H. REV. STAT. ANN. § 477:33.
7
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In connection with the most recent acquisition of a waterworks by a municipality,
Nashua’s decision to exercise eminent domain over the previously private waterworks owned
and operated by the Pennichuck Corporation, this Court found that “the public purpose of the
taking [of the waterworks] is unassailable and undisputed.” In re Pennichuck Water Works, 160
N.H. at 31 (emphasis added). It found further that “the provision of a public water supply is a
public purpose,” id., and that Nashua’s acquisition of a waterworks through eminent domain
“was in the public interest.” Id. at 22. In arriving at this decision approving of Nashua’s
acquisition of a private waterworks for public use, the Court was mindful of the State
Constitution’s limit on the eminent domain power to “public uses.” Id. at 30. The operation of a
public waterworks was, the Court found, “a public purpose of constitutional sufficiency.” Id. at
31 (emphasis added). By allowing Nashua, and Laconia and Portsmouth before it, to exercise
eminent domain over a private waterworks or source, this Court has made clear that a public
water supply is a public right and that provision of water is a public service in which a
municipality can and should engage. See Leary v. City of Manchester, 91 N.H. 442, 445 (1941)
(“[A] public use only can be considered such where the government is supplying its own needs,
or is furnishing facilities for its citizens in regard to those matters of public necessity... which on
account of their peculiar character, and the difficulty... of making provision for them otherwise,
it is alike proper, useful and needful for the government to provide. The fundamental purpose of
government is to protect the health, safety, and general welfare of the public.”) (quotation
omitted).
A more practical pronouncement on the very public character of supplying water to
municipal residents is found in the fact that all of New Hampshire’s thirteen cities own and

30

operate their own public waterworks.8 Collectively, those public waterworks supply water to
more than 400,000 New Hampshire residents out of a total population of approximately 1.3
million, highlighting the public nature of these water supplies and the critical public role played
by these public municipal waterworks (of which Rochester Water System is one). App. at 70-71.
Only about 22,000 New Hampshire residents get their water from a private, regulated water
system. See App. at 71. The sources for the municipal waterworks for all thirteen of New
Hampshire’s cities are also all publicly owned waters. See App. at 71; N.H. REV. STAT. ANN. §
481:1; id. § 271:20; See also State v. George C. Stafford & Sons, Inc., 99 N.H. 92, 97 (1954) (“It
is a basic proposition... that lakes and great ponds in New Hampshire belong to the public and
are held in trust by the state for public use.”).
The rights that the City seeks to protect in this case concerning its public waterworks are
therefore “unassailably” public rights. This Court should look to that public right and find that
the City is entitled to rely upon nullum tempus to protect the water supply it provides “for fire
protection and the promotion of the health of its citizens.” Canaan, 74 N.H. at 543; See also
Oklahoma City, 769 P.2d at 135-36. The City’s waterworks, “devoted to a public purpose,”
Canaan, 74 N.H. at 529, should be shielded from limitations periods in the interest of promoting
a critically important public right.
B.

Nullum Tempus Should Apply to Preserve the City’s Claims in This Case
Even If the Discretionary Function Test Were Applied.

While the decision below analyzed the City’s claims pursuant to the discretionary
function test, no other courts that have considered this issue have found that the discretionary
function test should apply to a nullum tempus analysis. This contrasts with the ultimate right at

8

Those thirteen cities are: Berlin, Claremont, Concord, Dover, Franklin, Keene, Laconia, Lebanon,
Manchester, Nashua, Portsmouth, Rochester, and Somersworth. App. at 70.
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issue test, which has been applied to a nullum tempus analysis. As discussed above with respect
to the governmental/proprietary function test, the important distinction between the doctrines of
sovereign immunity and nullum tempus call for a different focus and treatment in the nullum
tempus context than that employed in the sovereign immunity context.

Just as with the

governmental/proprietary function test, it makes no sense to apply the discretionary function test,
a test based on the actions of government officials, to ascertain whether a doctrine applicable to
their failure to act should apply. The focus should be on the ultimate public right at issue the
government officials are protecting with their claims. The discretionary function test this Court
has carefully crafted for the sovereign immunity context simply does not work in the nullum
tempus context and this Court should not apply it now.
If, however, the discretionary function test were to be applied by this Court, the City’s
claims should still be allowed to proceed because they are associated with “the exercise of an
executive or planning function involving the making of a basic policy decision which is
characterized by the exercise of a high degree of official judgment or discretion.” Merrill, 114
N.H. at 729. The City’s claims involve one of three tanks that AECOM and CB&I designed and
constructed as part of the City’s public water system. All three tanks were found to have the
same design and construction defects, but only one tank (the Rochester Hill tank) actually failed.
The planning, design, and construction of these three tanks was far more systemic than the
simple “construction of a municipal water tank” that the Court found was a ministerial function.
Among the discretionary functions included were whether or not to build the tank; how many
tanks to construct; where to construct the tanks; the size and use of the tanks; and other planning
and design issues required to construct and operate a water system that distributes more than
700,000,000 gallons of water annually through a distribution system consisting of 120 miles of
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water main, three water storage tanks, five water booster stations, and approximately 8,000
service connections. App. at 2-3.
This Court has held that a whole host of activities involving far less planning and
discretion were considered discretionary functions. See, e.g., Gardner v. City of Concord, 137
N.H. 253, 257-58 (1993) (noting that the layout of roads, placing guardrails, and placing
alleyways have all previously been considered discretionary functions); Sorenson v. City of
Manchester, 136 N.H. 692, 694 (1993) (decision whether to impose parking regulations was
discretionary function); Tarbell Administrators, Inc. v. City of Concord, 157 N.H. 678, 682
(2008) (decision not to lower water level in reservoir a discretionary function). The planning and
construction of the City’s water supply, and all activities incident to that significant and crucial
project for the public’s benefit should be considered a discretionary function of the City and all
claims arising from that activity should be protected from loss by nullum tempus.

CONCLUSION
For the foregoing reasons, this Court should reverse the decision below.
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STATE OF NEW HAMPSHIRE
SUPERIOR COURT

STRAFFORD COUNTY
City of Rochester
v.

Marcel A. Payeur, Inc.; Wright-Pierce; Chicago Bridge & Iron n/k/a CB&I, Inc.; and
Whitman & Howard n/k/a AECOM Technical Services, Inc.
Docket No.: 219-2012-CV-550
ORDER ON DEFENDANTS' MOTIONS TO DISMISS
The plaintiff, the City of Rochester (the "City"), brings this action against the defendants,
Marcel A. Payeur, Inc. ("Payeur"); Wright-Pierce; Chicago Bridge & Iron n/k/a CB&I, Inc.
("CB&I"); and Whitman & Howard n/k/a AECOM Technical Services, Inc. ("AECOM") to
recover damages arising out of the allegedly improper design, construction, and modification of
a water storage tank. The City's complaint asserts claims for breach of contract, breach of
warranty, negligence, and unjust enrichment. (Second Amended Compl. ¶¶ 44-73.) CB&I and
AECOM now move to dismiss the claims against them. (Court index #26, 27.) The City objects
to both motions. (Court index #28, 29.) CB&I and AECOM reply, and the City surreplies.
(Court index #31, 32, 34.) After considering the parties' arguments by pleading and at hearing,
the factual circumstances alleged in the Second Amended Complaint, and the applicable law, the
court finds and rules as follows.
Facts
The Second Amended Complaint alleges the following facts, which for purposes of this
motion to dismiss the court must assume to be true. Berry v. Watchtower Bible & Tract Soc.,
152 N.H. 407, 410 (2005). The City provides water to its citizens through the Rochester Water
System (the "water system"), which the City's Department of Public Works owns and operates.
(Second Amended Compl. ¶ 7.) As part of the water system, the City operates three water
storage tanks, one of which is the Rochester Hill Water Storage Tank (the "tank"). (Id. 78-9.)
AECOM designed the tank, and oversaw its construction by CB&I in 1985. (Id. ¶ 10.) The tank
was completed, and entered into service that same year, 1985. (Id. ¶ 12.)
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On June 19, 2009, the City contracted Payeur to service the tank by recoating the tank's
interior and exterior, installing a mixer, and modifying the tank to accommodate the mixer. (Id.
13.) Wright-Pierce performed the engineering and design work for the modification project,
and oversaw Payeur's work. (Id. ¶ 15.) The modification was substantially completed in
November of 2009. (Id. ¶ 17.)
On December 13, 2011, the tank developed a leak. (Id. ¶ 18.) Area residents were
evacuated, and emergency crews were enlisted to drain the tank and remove it from service. (Id.
¶ 19.) Because of this leak, the City was forced to use "make-up pumps" to provide water to
area residents. Repairs on the tank were not complete until 2013, when the tank was placed back
into service. (Id. ¶ 21.)
After the December 13, 2011 leak, the City's inspection of the tank revealed that Payeur
failed to properly construct the 2009 modification in accordance with Wright-Pierce's design,
and that Wright-Pierce failed to adequately supervise Payeur. (Id. ¶ 23.) The City filed suit
against Payeur and Wright-Pierce on November 16, 2012. (See court index #1.) At some point
after initiating suit against Payeur and Wright-Pierce, the City learned that, in 1985, CB&I had
failed to properly construct the tank in accordance with the original design, and that AECOM
had failed to adequately monitor CB&I. (Id.) Accordingly, the City filed an assented-to motion
to add CB&I and AECOM as parties to the suit on April 14, 2014, granted on April 15, 2014,
and the City filed an amended complaint. (See court index #12, 13.)
Analysis
When ruling on a motion to dismiss, the court must discern whether the allegations stated
in the plaintiffs complaint "are reasonably susceptible of a construction that would permit
recovery." Plourde Sand & Gravel Co. v. JGI E., Inc., 154 N.H. 791, 793 (2007) (quotation
omitted). The court should "assume all facts pled in the plaintiffs writ are true, and . . . construe
all reasonable inferences drawn from those facts in the plaintiffs favor." Id. (quoting Berry, 152
N.H. at 410.) But, the court need not "assume the truth of statements . . that are merely
conclusions of law." Gen. Insulation Co. v. Eckman Constr., 159 N.H. 601, 611 (2010). The
plaintiff must support his legal conclusions and claims with "predicate facts." Id. at 612. The
court should test these facts against the applicable law and deny the motion to dismiss "[i]f the
facts as alleged would constitute a basis for legal relief." Berry, 152 N.H. at 410; Starr v.
Governor, 148 N.H. 72, 73 (2002). Statute of limitations issues may be raised in a motion to
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dismiss, e.g. Fothergill v. Seabreeze Condominiums, 141 N.H. 115, 116 (1996), and should be
resolved by the court in advance of trial, e.g. Keshishian v. CMC Radiologists, 142 N.H. 168,
180 (1997).
CB&I and AECOM assert: (1) all of the claims against them are barred by the statute of
repose; (2) all of the claims against them are barred by the statute of limitations; (3) the City's
negligence claim is barred by the economic loss doctrine; and (4) the City's unjust enrichment
claim must fail as a matter of law because this dispute is governed by a contract and because the
City was able to use the tank for approximately twenty-five years. The City disagrees as to each
of these points, and also asserts that the doctrine of nullum tempus' prevents the application of
limitation and repose periods to municipalities. The court will address each of the parties'
arguments in turn.
I.

Statute of Repose
CB&I and AECOM first argue that all of the City's claims against them are barred by the

statute of repose, RSA 508:4—b (2010). The City counters, asserting that RSA 508:4—b is not
applicable to this case. It maintains that the New Hampshire Supreme Court had declared the
prior version of the statute—the version in place at the time of construction of the tank—
unconstitutional, and that the legislature did not amend the statute until 1990, leaving a gap of
time in which no statute of repose was in place.
In 1982, a prior version of RSA 508:4—b "provide[d] a six-year statute of limitations for
architects which in effect compute[d] liability exposure from different starting dates with respect
to materialmen and suppliers of labor." Henderson Clay Products, Inc. v. Edgar Wood & Assoc..,
Inc., 122 N.H. 800, 801 (1982). In Henderson Clay Products, Inc., the New Hampshire Supreme
Court held that "distinctions immunizing architects are unconstitutionally discriminatory because
they represent an unreasonable and arbitrary legislative classification favoring a particular class
of defendants." Id. at 802 (citations omitted). Then, two years later, the Court again addressed
RSA 508:4—b. Antoniou v. Kenick, 124 N.H. 606, 608 (1984), (superseded by statute as stated
in Black Bear Lodge v. Trillium Corp., 136 N.H. 635, 637 (1993)). In Antoniou, the Court
considered whether, in light of its holding in Henderson Clay Products, Inc., the statute was void

The court uses the term "nullum tempus" as a collective reference to both nullum tempus occurrit regi, meaning
"time does not run against the king," and nullum tempus occurrit reipublicae, meaning "time does not run against
the state." Black's Law Dictionary 1236 (10th ed. 2014).; 51 Am. Jur. 2d Limitation of Actions § 63 (WEST 2015).
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in its entirety. Id. The Court held that the statute was void, and therefore inapplicable to the
parties' dispute, because its "classifications were central to the legislature's purpose in enacting
the statute," and because the "fundamental structure of the statute ha[d] been affected." Id. at
609 (citations omitted). The legislature did not respond until 1990—approximately six years
later—when it repealed and reenacted RSA 508:4—b, removing the unconstitutional
classifications. Laws 1990, ch. 164:2; see also Winnisquam Reg'l Sch. Dist. v. Levine, 152 N.H.
537, 540-41 (2005) ("th[e] distinction among potential defendants has been eliminated from the
current version of [RSA 508:4—b]. The current version applies to all participants in the
construction industry.").
CB&I and AECOM argue that the reenacted version of RSA 508:4—b should be applied
retroactively to the instant case. The City counters that statutes of repose cannot be retroactively
applied.

"When a statute is silent about whether it 'should apply prospectively or

retrospectively, our interpretation turns on whether the statute affects the parties' substantive or
procedural rights.' Billewicz v. Ransrneier, 161 N.H. 145, 152 (2010) (quoting In re Donovan,
152 N.H. 55, 63 (2005)). "There is a presumption that a statute will.be construed prospectively
when it affects substantive rights." Id. "However, this presumption is reversed when the statute
is remedial in nature or affects only procedural rights." Id. (citing Eldridge v. Eldridge, 136 N.H.
611, 613 (1993)). Ultimately, "the question of retrospective application rests on a determination
of fundamental fairness, because the underlying purpose of all legislation is to promote justice."
In re Donovan, 152 N.H. at 63 (quotation and brackets omitted).
While the New Hampshire Supreme Court has determined that statutes of limitation are
procedural in nature, Martin v. Pat's Peak, Inc., 158 N.H. 735, 741 (2009), it has yet to address
whether RSA 508:4—b, a statute of repose, affects substantive or procedural rights. As noted by
the First Circuit Court of Appeals, "a mass of authority treats statutes of repose as substantive
rather than procedural." Nett ex rel. Nett v. Bellucci, 269 F.3d 1, 5 (1st Cir. 2001) (citations and
brackets omitted); see also Myers v. Hayes Int'l Corp., 701 F. Supp. 618, 623-24 (M.D. Tenn.
1988) (collecting cases supporting determination that "the clear majority [of courts] ha[ve] held
that statutes of repose are substantive"); Wenke v. Gehl Co., 682 N.W.2d 405, 425 (Wis. 2004)
(collecting cases supporting determination that "[a] clear majority of American courts have held
that statutes of repose are substantive, while statutes of limitation are ordinarily procedural in
nature and affect only the availability of a remedy for a litigant."); but see Baxter v. Sturm,
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Ruger & Co., 644 A.2d 1297, 1301 (Conn. 1994) (finding statute of repose procedural for choice
of law purposes because "statutes of limitation and statutes of repose serve the same public
policy of avoiding the litigation of stale claims."). The difference between the nature of statutes
of limitation and the nature of statutes of repose has been described by the Fourth Circuit Court
of Appeals:
In contrast to statutes of limitation, statutes of repose serve primarily to relieve
potential defendants from anxiety over liability for acts committed long ago.
Statutes of repose make the filing of suit within a specified time a substantive part
of plaintiff's cause of action. In other words, where a statute of repose has been
enacted, the time for filing suit is engrafted onto a substantive right created by
law. The distinction between statutes of limitation and statutes of repose
corresponds to the distinction between procedural and substantive laws. Statutes
of repose are meant to be a substantive definition of rights as distinguished from a
procedural limitation on the remedy used to enforce rights. Statutes of limitation
serve interests peculiar to the forum, and are considered as going to the remedy
and not the fundamental right itself.
Goad v. Celotex Corp., 831 F.2d 508, 511 (4th Cir. 1987) (citations and quotation omitted).
The court finds the cases determining that statutes Of repose affect substantive rights
persuasive, and determines that RSA 508:4—b affects the substantive rights of litigants.
Although both statutes of limitation and statutes of repose serve to avoid the litigation of stale
claims, they do so differently. Compare RSA 508:4 (measuring time from "act or omission
complained of," subject to discovery rule), with RSA 508:4—b (measuring time from substantial
completion of improvements to real property, regardless of time of discovery or accrual).
Further, "the purpose of [RSA 508:4—b] is to relieve the building industry from potentially
infinite liability under the discovery rule." Lennartz v. Oak Point Associates, P.A.,

N.H.

(decided February 20, 2015) (slip op. at 4). This objective differs from that of the statute of
limitations. See Perez v. Pike Indus., Inc., 153 N.H. 158, 160 (2005) ("The primary purpose of
the statute of limitations is to ensure timely notice to an adverse party and to eliminate stale or
fraudulent claims." (quotation omitted)). Unlike a statute of limitations, RSA 508:4—b can, in
certain circumstances, prevent a cause of action from accruing.2 This could occur where the
As colorfully articulated by Judge Frank of the Second Circuit Court of Appeals:
'Except in topsy-turvy land you can't die before you are conceived, or be divorced before ever you
marry, or harvest a crop never planted, or burn down a house never built, or miss a train running
on a non-existent railroad. For substantially similar reasons . . . a statute of limitations does not
begin to run against a cause of action before that cause of action exists, i.e., before a judicial
remedy is available to the plaintiff.
Dincher v. Marlin Firearms Co., 198 F.2d 821, 823 (2d Cir. 1952) (Frank, J. dissenting) (citations omitted).
2
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injury is first discovered more than eight years after substantial completion of the improvement.
Such a rule "can hardly be characterized as a procedural device limiting the time in which a
plaintiff may seek a remedy in court." Myers, 701 F. Supp. at 625.
Because RSA 508:4—b affects the substantive rights of litigants, the statute is presumed to
be applied prospectively. Billewicz, 161 N.H. at 152. This presumption is further supported by
legislative history. According to the applicable legislative session laws, the reenacted statute
was approved on April 27, 1990, and became effective on June 26, 1990—sixty days later. Laws
1990, ch. 164:4.

Such a delay evidences the legislature's intent that a statute apply

prospectively. See State v. Banks, 108 N.H. 350, 352 (1967) (finding that the legislature
intended burglary statute to apply prospectively where session laws set an effective date sixty
days after adoption). Further, the session laws applicable here explicitly state that the reenacted
RSA 508:4—b should apply "only to actions arising on or after the effective date . . . ." Laws
1990, ch. 164:3. The court thus determines that RSA 508:4—b applies prospectively.
Because RSA 508:4—b applies prospectively, and because neither CB&I nor AECOM
argue that this action arose on or after the effective date, the court finds that RSA 508:4—b is
inapplicable to this action. Accordingly, CB&I's and AECOM' s motions to dismiss on this basis
are denied.
II. Statute of Limitations
CB&I and AECOM next argue that all of the City's claims against them are barred by a
prior version of the statute of limitations contained in RSA 508:4 (2010). The City agrees that
the prior version of the statute applies, but argues that it does not operate to bar its claims.
"Prior to 1986, the statute of limitations for personal actions was six years from the time
the cause of action accrued." Conrad v. Hazen, 140 N.H. 249, 250 (1995) (citing RSA 508:4
(1983)); see also Laws 1981, ch. 514:1 ("Except as otherwise provided by law, all personal
actions . . . may be brought only within 6 years of the time the cause of action accrued."). At that
time, under the common-law discovery rule, "[a] cause of action d[id] not accrue . . . until the
plaintiff discover[ed] or, in the exercise of reasonable diligence, should have discovered both the
fact of his injury and the cause thereof." Id. at 250-51 (quotation omitted). However, this
common law discovery rule "d[id] not apply to actions based on breach of contract . . . ."
Antoniou, 124 N.H. at 610.
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In 1986, the legislature amended RSA 508:4. Laws 1986, ch. 227:12. "The new statute
codified the discovery rule but reduced the limitations period to within three years 'of the time
the plaintiff discovers, or in the exercise of reasonable diligence should have discovered, the
injury and its causal relationship to the act or omission complained of.' Conrad, 140 N.H. at
251 (quoting RSA 508:4). As the court noted in Conrad, "[t]he amended statute applies to all
causes of action arising on or after July 1, 1986." Id. (citing Laws 1986, ch. 227:22, II). This
new "statutory discovery rule applies to contract, as well as tort, actions." Black Bear Lodge,
136 N.H. at 638.
Here, because the allegedly injurious conduct occurred before July 1, 1986, the pre-1986
version of the statute applies. See Conrad, 140 N.H. at 252 ("a plaintiff who alleges an injury
based on a defendant's conduct that occurred prior to July 1, 1986, but where either the injury or
its cause was not discovered until sometime after that date, would have the benefit of the six-year
statute of limitations and the common law discovery rule"). The parties appear to agree that, if
the court were not to apply the doctrine of nullum tempus, the pre-1986 statute of limitations
operates to bar the City's contract, breach of warranty, and unjust enrichment claims. (See Pl.'s
Mem. Supp. Objs. Defs.' Mots. Dismiss at 27 (". . . the general statute of limitations would still
not bar all of the City's claims—at a minimum, its claims of negligence would remain
cognizable causes of action").)3 However, the parties dispute whether the City's negligence
claim is time-barred. CB&I and AECOM argue that the City's negligence claim is, in substance,
a claim for breach of contract and that, therefore, the City is not entitled to the benefit of the
common-law discovery rule. In response, the City asserts that the discovery rule applies to its
negligence claim because it is a "valid, alternative claim for relief," which seeks to recover
damages not recoverable in a contract action. (Id.)
"To determine the nature of a cause of action for statute of limitations purposes, we look
not to the form of the action but rather its substance." Wood v. Greaves, 152 N.H. 228, 231-32
(2005) (quoting Gould v. Concord Hospital, 126 N.H. 405, 407 (1985) (brackets and ellipsis
omitted)); see also Roberts v. Richard & Sons, Inc., 113 N.H. 154, 156 (1973) (superseded by
statute on other grounds). For example, in Roberts, the plaintiff filed a breach of contract claim
and a negligence claim, both seeking to recover damages for "defects in a garage and showroom

3 Although the City uses the phrase "at a minimum," it does not articulate an argument concerning its contract,
breach of warranty, or unjust enrichment claims. (See Pl.'s Mem. Supp. Objs. Defs.' Mots. Dismiss at 27-28.)
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erected by the defendant for the plaintiff under a written contract." 113 N.H. at 154-55. The
Court determined that the plaintiffs negligence claim was "[i]n substance . . . the same as the
count in contract and asks that the plaintiff be placed in the same position as he would have been
had the defendant properly performed the contract." Id. at 156. Thus, the Court held that the
plaintiffs claim was "an action for breach of contract not tort," and declined to apply the
common-law discovery rule. Id. Similarly, in Antoniou, the plaintiff "alleged a count in
negligence seeking damages for the costs of remedying certain defects in her home." 124 N.H.
at 610. The Court determined that, "[i]n substance, the plaintiff [wa]s alleging improper
performance of a construction contract," and that, therefore, the plaintiffs cause of action was a
breach of contract claim accruing "at the time of the breach." Id.
The instant case is similar to both Roberts and Antoniou. Like the defendants in Roberts
and Antoniou, who entered into construction contracts with the plaintiffs in those cases, here,
CB&I and AECOM entered into a construction contract with the City. (Second Amended
Compl.

in 45, 49.) Further, just as the plaintiffs' negligence claims in Roberts and Antoniou

alleged improper performance under those construction contracts, here, the City alleges that
CB&I and AECOM failed to properly perform their obligations under the contract. The City's
Second Amended Complaint asserts that CB&I and AECOM failed to "ensure that the [t]ank was
properly, satisfactorily, and safely designed, constructed, or modified" and that they failed to
"accomplish their obligations in such a manner as to avoid exposing the City and its residence to
an unreasonable risk of harm." (Second Amended. Compl. ¶ 67 (emphasis added).) These
statements substantively allege that CB&I and AECOM improperly performed under the
contract. "[T]he facts constituting the breach of the contract do not also constitute a breach of a
duty owed by the defendant to the plaintiff independent of the contract." Catalfo v. Kindred
Nursing Centers W., LLC, No. CIV. 01-365-M, 2003 WL 21251885, at *4 (D.N.H. May 30,
2003) (quoting Lawton v. Great Southwest Fire Ins. Co., 118 N.H. 607, 613 (1978) (brackets
omitted)). Thus, the claim is "an action for breach of contract not tort." Roberts, 113 N.H. at
156.
The court is not persuaded by the City's argument that its negligence and contract claims
differ because they seek different damages. Contrary to the City's assertion, the Second
Amended Complaint does not meaningfully distinguish between damages sought under its
breach of contract claim and under its negligence claim. (Compare Second Amended Compl. Tif
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47, 51 ("As a direct and proximate result of [CB&I's and AECOM's] breach of contract, the City
has suffered substantial damages, together with costs and interests."), with Second Amended
Compl. ¶ 69 ("As a direct and proximate result of [CB&I's and AECOM's] negligence, the City
has suffered substantial damages, together with costs and interests.").)
Because the City's negligence claim is, substantively, a claim for breach of contract, the
pre-1986 common-law discovery rule does not apply. Antoniou, 124 N.H. at 610. Thus, the
City's cause of action accrued at the time of breach. Id. Here, the breach attributed to CB&I and
AECOM occurred, at the latest, when the original construction was completed in 1985. Because
the. City did not file suit against CB&I and AECOM until April 14, 2014—approximately
twenty-nine years later—the court finds that the pre-1986 statute of limitations will operate to
bar the City's claims against CB&I and AECOM, unless the court determines that the doctrine of
nullum tempus renders the statute of limitations inapplicable to claims brought by a municipality.
III. Nullum Tempus
The doctrine of nullum tempus originated in English common law. Sigmund D. Schutz,
Time to Reconsider Nullum Tempus Occurrit Regi—the Applicability of Statutes of Limitations
Against the State of Maine in Civil Actions, 55 Me. L. Rev. 373, 374 (2003) (hereinafter
"Reconsider Nullum Tempus"). When applied, it renders the sovereign—be it the king or the
state—immune from general statutes of limitation. Id; State v. Lake Winnipesaukee Resort,
LLC, 159 N.H. 42, 49 (2009). "Nullum tempus originally derived from the same common law
principals that drove sovereign immunity." Joseph Mack, Nullum Tempus: Governmental
Immunity to Statutes of Limitation, Laches, and Statutes of Repose, 73 Def. Couns. J. 180
(2006) (hereinafter "Nullum Tempus"). "[The doctrine remains in effect in a large majority of
jurisdictions," but courts have disagreed on the extent of its applicability. State v. Lombardo
Bros. Mason Contrs., Inc., 54 A.3d 1005, 1016 (Conn. 2012); Nullum Tempus, 73 Def. Couns. J.
180 ("Courts have split as to whether the doctrine has survived the abrogation of sovereign
immunity, whether it applies to municipalities in addition to state governments, whether it
applies to statutes of repose in addition to statutes of limitation, and whether the government may
bring suit in a proprietary role.").
The New Hampshire Supreme Court explained the policy behind the doctrine in Lake
Winnipesaukee Resort, LLC:
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[A]lthough the underlying policy is often believed to be that the king is always
busied for the public good, and, therefore, has not leisure to assert his right within
the times limited to subjects, the rule of law is founded instead upon the great
public policy of preserving the public rights, revenues, and property from injury
and loss, by the negligence of public officers.
159 N.H. at 45 (citations, quotations, quotation marks, and ellipsis omitted); see also Jared
Cohane and Peter J. Martin, The Modern Problem of Limitless Liability in Public Contracting
Afforded by the Ancient Doctrine of Nullum Tempus Occurrit Regis, 7 No. 2 Journal of the
American College of Construction Lawyers 2' (2013) (hereinafter "Modem Problem").
Here, the parties dispute whether nullum tempus can be applied to the City—a municipal
entity. The City argues that the court should apply nullum tempus because the municipality is a
division of the State, and because a majority of other jurisdictions apply the doctrine to
municipalities, at least to some degree. In response, CB&I and AECOM assert that the court
should not apply nullum tempus here because the New Hampshire Supreme Court has not
applied it to municipalities before, and because other jurisdictions are trending away from
applying the doctrine to municipalities.
The New Hampshire Supreme Court has neither applied this doctrine to a municipality,
nor declined to do so.4 It has, however, applied the doctrine in other contexts. See e.g., Lake
Winnipesaukee Resort, LLC, 159 N.H. at 49 (applying nullum tempus to State's civil
enforcement action, explaining that "unless a statute of limitations expressly waives nullum
tempus by making a limitations period specifically applicable to the State, the sovereign remains
immune from general statutes of limitations." (citations omitted)); Reconstruction Fin. Corp. v.
Faulkner, 100 N.H. 192, 193 (1956) (holding that nonclaim statute did not preclude federal
agency from asserting claim because the agency's charter did not waive nullum tempus).
Additionally, the legislature has recognized the existence of the doctrine, to some extent, by
"codif[ying] the principle of nullum tempus . . when it provided that prescriptive periods do not
run against public highways," and when it "provided that 'no right shall be acquired by adverse
possession of state land, as against the state or its grantees.'" Lake Winnipesaukee Resort, LLC,

The parties make various arguments regarding the New Hampshire Supreme Court's prior application of limitation
periods to municipalities in two cases. See Town of Seabrook v. Vachon Mgmt., Inc., 144 N.H. 660, 661, 668
(2000) (acknowledging that laches could, under certain circumstances, bar a town from enforcing an ordinance);
Winnisquam Reg' 1 Sch. Dist., 152 N.H. at 541 (applying statute of repose against school board.) The court finds
these arguments unpersuasive; the issue of nullum tempus was not raised in either of these cases.

4
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159 N.H. at 46 (quoting RSA 539:6 (2007); citing RSA 236:30 (1993)), brackets, and ellipsis
omitted).5
While the New Hampshire Supreme Court has not addressed whether nullum tempus
renders municipalities immune from general statutes of limitation, other jurisdictions have had
the opportunity to do so. At lease twenty-one states have allowed municipalities to benefit from
nullum tempus.6 However, almost as many-at least eighteen-have declined to apply the
doctrine to municipalities.? Of the majority of states that extend the doctrine to municipalities,
most of those jurisdictions do so in a limited fashion. See e.g., City of Hartford V. Con-Way

5 Although the Court has said "the legislature codified the principle of nullum tempus," the Court did not say that the
legislature did so generally, but rather, that RSA 236:30 and RSA 539:6 "preserve the State's property rights and its
concomitant ability to enforce those rights." Lake Winnipesaukee Resort, 159 N.H. at 46 (emphasis added).
6 Four have done so by statute, while in the remaining seventeen states the applicability of the doctrine has been
recognized by the courts. City of Bisbee v. Cochise Cnty., 78 P.2d 982, 988-89 (Ariz. 1938); Jensen v. Fordyce
Bath House, 190 S.W.2d 977, 981 (Ark. 1945) Hammon v. Dixon, 338 S.W.2d 941, 944 (Ark. 1960); City of
Hartford v. Con-Way Freight, Inc., No. HHDCV136046452S, 2014 WL 6996323, at *2 (Conn. Super. Ct. 2014);
Solid Rock Church. Disciples of Christ v, Friendship Pub. Charter Sch., Inc., 925 A.2d 554, 559-60 (D.C. 2007);
Keola v. Parker, 21 Haw. 597, 598 (1913); Clare v. Bell, 37 N.E.2d 812, 814 (III. 1941); Fennelly v. A-i Mach. &
Tool Co., 728 N.W.2d 163, 170 (Iowa 2006); City of Osawatomie v. Bd. of Corrn'rs of Miami Cnty., 96 P. 670,
670 (Kan. 1908); Seibert v. City of Louisville, 101 S.W. 325, 326 (Ky. 1907); City of New Orleans v. Salmen Brick
& Lumber Co., 66 So. 237, 241 (La. 1914); Anne Arundel Cray. v. McCormick, 594 A.2d 1138, 1141 (Md. 1991);
Bd. of Educ. v. Standliardt, 458 P.2d 795, 801 (N.M. 1969); Rowan Cnty. Bd. of Educ. v. United States Gypsum
Co., 418 S.E.2d 648, 653 (N.C. 1992); City of Greensboro v. Morse, 677 S.E.2d 505, 507 (N.C. Ct. App. 2009);
°Ida. City Mun. Improvement Auth. v. HTB, Inc., 769 P.2d 131, 133 (Okla. 1988); Del. County v. First Union
Corp., 929 A.2d 1258, 1261 (Pa. Commw. Ct. 2007); Ramsden v. Ford, 143 A.2d 697, 698 (R.I. 1958); Laramie
Cnty. Sch. Dist. No. One v. Muir, 808 P.2d 797, 802 (Wyo. 1991); Mississippi Const. Art. 4, Section 104; Miss.
Code Ann. § 15-1-51 (WEST 2015); Enroth v. Mem'I Hosn. at Gulfport, 566 So.2d 202, (Miss. 1990); ORS §
12.250; Medford v. Budge-McHugh Supply Co., 754 P.2d 607, 610 (Or. Ct. App. 1988); United States Dist. Court
v. Ge, 778 P.2d 1047, 1049 (Wash. 1989) (quoting Rev. Code Wash. (ARCW) § 4.16.160 (LEXIS 2015))); Tenn.
Code Ann. § 28-1-113 (LEXIS 2015); Hamilton Cnty. Bd. of Educ. v. Asbestospray Corp., 909 S.W.2d 783, 785
(Tenn. 1995).
Eleven states have acted through the courts, while seven have acted through the legislature. State v. Mudd, 143 So.
2d 171, 174 (Ala. 1962); City of Los Angeles v. Los Angeles Cnty., 72 P.2d 138, 140 (Cal. 1937); San Marcos
Water Dist. V. San Marcos Unified Sch. Dist., 235 Cal.Retp. 827, 830 (1987); City of Colorado Springs v.
Timberlane Associates, 824 P.2d 776, 781 (Colo. 1992); Shootman v. De_p't of Transp., 926 P.2d 1200, 1206 (Colo.
1996); jvlavor & Council of Wilmington v. Dukes, 157 A.2d 789, 795 (Del. 1960); Smith v. City of Arcadia, 185 So.
2d 762, 767-68 (Fla. Dist. Ct. App. 1966); City of Bedford v. Willard, 33 N.E. 368, 369 (Ind. 1893); State v. Stuart,
91 N.E. 613, 615 (Ind. App. 1910); May v. Sch. Dist. No. 22, 34 N.W. 377, 377 (Neb. 1887); City of Lincoln, Neb.
v. Windstream Nebraska, Inc., 800 F.Supp.2d 1030, 1035 (D.Neb. 2011); New Jersey Educ. Facilities Auth., et al. v.

The Gruzen P'ship, et al., 125 N.J. 66, 69 (1991); Rosedale Sch. Dist. v. Towner County, 216 N.W. 212, 216 (N.D.
1927); State v. Sullivan, 527 N.E.2d 798, 800 (Ohio 1988); Cincinnati v. First Presbyterian Church, 8 OHIO 298,
310 (1838); Johnson v. Black, 49 S.E. 633, 638 (Va. 1905); 0.C.G.A. § 9-3-1 (LEXIS 2015); ALM GL ch. 260,
§ 18 (LEXIS 2015); New Bedford v. Lloyd Inv. Assocs., Inc., 292 N.E.2d 688, 691 (Mass. 1973); Minn. Stat.
541.01 (WEST 2015); Mo. Rev. Stat. 516.360; St. Charles County v. Powell, 1856 WL 5217, *3 (Mo. 1856); Nev.
Rev. Stat. Ann. § 11.255 (LEXIS 2015); State v. Yellow Jacket Silver MM. Co., 1879 WL 3482, * 7 (Nev. 1879);
S.C. Code Ann. § 15-3-620 (LEXIS 2015); State ex rel. Condon v. City of Columbia, 528 S.E.2d 408, 412 (S.C.
2000); W. Va. Code § 55-2-19 (LEXIS 2015); In re State Pub. Bldg. Asbestos Litig., 454 S.E.2d 413, 417 (W. Va.
1994).
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Freight, Inc., No. HHDCV136046452S, 2014 WL 6996323, at *2 (Conn. Super. Ct. 2014)
(municipality, as subdivision of the state, is not bound by the statute of limitations when "acting
within its governmental capacity" (citation omitted)); Solid Rock Church, Disciples of Christ v.
Friendship Pub. Charter Sch., Inc, 925 A.2d 554, 559-60 (D.C. 2007) ("[municipalities] enjoy[]
limited sovereign immunity from the operation of statutes of limitation under the common law
doctrine of nullum tempus occurit regi . . . while in the performance of public functions."); Clare
v. Bell, 37 N.E.2d 812, 814 (Ill. 1941) (explaining that municipality is immune from statute of
limitations where it seeks to enforce a public right, rather than private or local right, unless
expressly included by the applicable statute); Fennelly v. A-1 Mach. & Tool Co., 728 N.W.2d
163, 170 (Iowa 2006) (". . . the nullum tempus doctrine does not exempt actions by
municipalities and counties . . . from a general statute of limitations unless the action involves a
public or governmental activity, as opposed to a private or proprietary activity."). Because there
is no consensus among jurisdictions, in order to rule on the issue, the court will consider the
nature of municipalities under New Hampshire law, and determine whether the policy underlying
nullum tempus supports the doctrine's application to municipalities.
In New Hampshire, municipalities are corporations, and they "have only the powers
which the State grants to them." City of Manchester Sch.. Dist. v. City of Manchester, 150 N.H.
664, 666 (2004) (quotation and brackets omitted); see Merrill v. Manchester, 114 N.H. 722, 724
(1974). They "are not isolated enclaves, far removed from the concerns of the area in which they
are situated." Cmty. Res. for Justice, Inc. v. City of Manchester, 154 N.H. 748, 754-755 (2007)
(quotation omitted). Instead, "[a]s subdivisions of the State, they do not exist solely to serve
their own residents . . . ." Id. (quotation omitted). The New Hampshire Supreme Court
explained the dual nature of municipalities in Merrill:
[T]he courts have resorted to assigning a dual character to these corporations. On
the one hand, they are considered subdivisions of the State endowed with
governmental powers and charged with governmental functions and
responsibilities. On the other hand, they are considered as corporate bodies
capable of much the same acts as private corporations with similar special
interests and relations.
114 N.H. at 725.
As explained above, nullum tempus is designed to "preserv[e] the public rights, revenues,
and property from injury and loss, by the negligence of public officers." Lake Winnipesaukee
Resort, LLC, 159 N.H. at 45 (citations, quotations, quotation marks, and ellipsis omitted).
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Additionally, where nullum tempus is applied, it is said that "the benefits and advantages of the
doctrine . . . extend to every citizen, including the defendant whose plea of limitations it
precludes." Commonwealth v. J. W. Bishop & Co., 439 A.2d 101, 104 (Pa. 1981) (quotation and
brackets omitted); see also Rowan Cnty. Bd. of Educ. v. United States Gypsum Co., 418 S.E.2d
648, 657 (N.C. 1992) (". . concern for the rights of the public supports retention of nullum
tempus, as that doctrine allows the government to pursue wrongdoers in vindication of public
rights and the public purse." (citations omitted)). The court ultimately determines that, first, the
settled application of nullum tempus to the State, Lake Winnipesaukee ResorLLLC, 159 N.H. at
49, does not settle whether the doctrine applies to municipalities, and second, this public policy,
though important, does not outweigh the fundamental unfairness that would stem from the
application of the doctrine of nullum tempus to municipal entities.
As noted by various commentators, it is counterintuitive to permit a party to assert a
defense while simultaneously denying the party's opponent from asserting the same defense
without compelling reason. See Shelbyville v. Shelbyville Restorium, Inc., 451 N.E.2d 874, 879
(Ill. 1983) ("If the city of Shelbyville can raise the defense of improper delay against a citizen
suing it, there is no legitimate reason why a citizen being sued by the city of Shelbyville should
not be able to raise the same defense." (Clark, J., dissenting)); Reconsider Nullum Tempos, 55
Me. L. Rev. at 385 ("it is unfair for the government to have the ability to raise the defense of
improper delay against a citizen suing it, while a citizen being sued by the government cannot do
so"). Further, "[i]nviting the state to daily without limitation in the pursuit of revenues or public
rights is not likely to produce better results than would be achieved by requiring the state to
proceed as expeditiously as every other civil litigant." State v. Sullivan, 527 N.E.2d 798, 802
(Ohio 1988) (Brown, J., dissenting); see also Reconsider Nullum Tempus, 55 Me. L. Rev. at 386
("It is also unjust for the State to have the right to pursue a claim against a private party whose
own right to pursue a counterclaim or a third-party claim may long have expired.")
Nullum tempus also operates to defeat the legitimate policies behind statutes of
limitation—to "combat the evils of stale claims, lost evidence, faded memories, and lack of
closure." Michael J. Malaguti, Nullum Tempus Occurrit Regi: An Antidemocratic Anachronism
Survives in New Hampshire, 51 N.H.B.J. 50, 52 (2010) (hereinafter "Antidemocratic
Anachronism"). Additionally, "[t]he sheer infrequency with which the doctrine has been
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invoked also suggests that it is not a valuable arrow in the quiver of those who would protect
public rights." Id. As one commentator has said:
There may . . . be instances where it would be contrary to the public interest and
would be difficult for the public to protect that interest if statutes of limitations
applied[;] [however,] [e]xceptional circumstances should not . . . countenance a
policy that, when applied in routine matters, is unjust.
Reconsider Nullum Tempus, 55 Me. L. Rev. at 386-387.
Considering the nature of municipalities, the policies served by nullum tempus, and the
policies served by limitations periods, the court determines that the public policy of "preserving
the public rights, revenues, and property from injury and loss, by the negligence of public
officers" is not sufficiently served by the doctrine to justify applying the doctrine to
municipalities. The practical effects of applying the doctrine to municipalities are fundamentally
unfair and work against other legitimate policies served by the application of limitations periods.
Therefore, the court declines to extend the application of nullum tempus to municipalities.
This determination is consistent with the New Hampshire Supreme Court's treatment of
municipal immunity. Before Merrill, municipalities were not liable for their tortious actions
while exercising governmental functions, but were liable while exercising proprietary functions.
Tarbell Adm'r, Inc. v. City of Concord, 157 N.H. 678, 682 (2008).

This

governmental/proprietary function test was developed in an attempt to recognize and account for
the dual roles of municipalities. See Merrill, 114 N.H. at 725. Although the Court in Merrill
recognized this duality, it ultimately abrogated municipal immunity for governmental functions,
providing only for narrow exceptions. Id. at 729 (abrogating municipal immunity except for
"acts and omissions constituting (a) the exercise of a legislative or judicial function, and (b) the
exercise of an executive or planning function involving the making of a basic policy decision
which is characterized by the exercise of a high degree of official judgment or discretion.").
Although municipal immunity and nullum tempus are distinct doctrines, see Lake
Winnipesaukee Resort, LLC, 159 N.H. at 48, they have been "viewed as opposite sides of the
same coin." Lombardo Bros. Mason Contrs., Inc., 54 A.3d at 1017; see also Antidemocratic
Anachronism, 51 N.H.B.J, at 52 (". . . public rights are affected under both doctrines. Under
sovereign immunity, the government is relieved of the obligation to pay damages. Under nullum
tempus, the government retains an ability to collect damages. Functionally, these special
privileges both affect the public in the same manner.") Accordingly, the court determines that
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the doctrine of nullum tempus does not render the statute of limitations contained in RSA 508:4
inapplicable to claims brought by a municipality.
Even if the court were to extend the doctrine of nullum tempus to New Hampshire
municipalities, the doctrine would not operate to render the City immune from RSA 508:4 under
the circumstances of this case. First, a blanket application of the doctrine would be inconsistent
with New Hampshire law. See Merrill, 114 N.H. at 729. Therefore, if the court were to apply
nullum tempus to municipalities, it would do so in a limited fashion. Second, while disputing
whether nullum tempus applies at all, the parties propose three alternative tests for the court to
determine whether a municipality could benefit from a limited application of the doctrine.
Taking up each, the court determines that even if the doctrine is applicable to municipalities, the
City would not meet the requirements of any of the proposed tests.
AECOM proposes the application of the governmental/proprietary function test, arguing
that this test is used in the majority of jurisdictions that apply a limited version of nullum tempus
to municipalities.8 Jurisdictions appear to reach varying results when deciding whether the
provision of water is a governmental or proprietary function.9 However, New Hampshire case
law suggests that the provision of water is proprietary. See Shea v. City of Manchester, 89 N.H.
547, 548 (1938); Shea v. City of Portsmouth, 98 N.H. 22, 23 (1953); see also Chicopee Mfg.
Corp. v. Manchester Bd. of Water Comm'rs, 97 N.H. 109, 112 (1951) ("In this State the
defendant municipal water works is considered a commercial enterprise." (citation omitted)).
Moreover, here, the City's conduct is only indirectly related to the provision of water; in the
instant action, the City seeks to enforce its contractual rights. Such actions on behalf of
municipal waterworks have been found to be proprietary in nature. See e.g., D.C. Water &
The court recognizes that the New Hampshire Supreme Court would not likely apply this test, given its prior
criticism of the test as applied to municipal immunity. See Merrill, 114 N.H. at 725-26 (describing the
governmental/proprietary function test as "inadequate," and as an "abstract and confusing principle," and explaining
that the test "fail[s] to achieve even an approximate degree of consistency in application because the distinction
between governmental and proprietary function is not founded upon any inherent quality of the various activities,
but rather is generally used as a means of expressing a conclusion that immunity or liability should result . . . ."
(quotation omitted)). However, the court will apply the test for argument's sake, because raised by one of the
defendants.
9 Compare Fussell v. N. Carolina Farm Bureau Mut. Ins. Co., 695 S.E.2d 437, 440 (N.C. 2010) (explaining that a
municipal corporation performs a proprietary function when it "sell[s] water for private consumption" (citation
omitted)), and Blonski v. Metro. Dist. Comin'n, 71 A.3d 465, 469 (Conn. 2013) (describing act of supplying water
to area residents as a proprietary function), with MCI Constructors, Inc. v. Greensboro, City of, 125 F. App'x 471,
479 (4th Cir. 2005) (finding that City's construction of a wastewater treatment plant constituted a governmental
function), and Portland Water Dist. v. Town of Standish, 905 A.2d 829, 835 (Me. 2006) (not directly applying the
governmental/proprietary function test but recognizing that "providing water and sewage disposal, [and] maintaining
and repairing the infrastructure necessary to achieve those ends" is a governmental function).
8
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Sewer Auth. v. Delon Hampton & Assoc., 851 A.2d 410, 415-16 (D.C. 2004) (holding that a
municipal waterworks conducts a proprietary function "when it sues a private contractor for
monetary losses that occurred due to the alleged breach of [an] arm's length contract and the
negligent performance thereof" (citations omitted)). Further, in New Hampshire:
[A] municipal corporation is bound by, and may sue and be sued on, all contracts
which it may legally enter into in the same manner as a private corporation or an
individual. The immunity of government from liability on contracts has never
been regarded as applicable to local governmental units.
Great Lakes Aircraft Co. v. City of Claremont, 135 N.H. 270, 278-79 (1992) (quoting 17 E.
McQuillin, Municipal Corporation § 49.60, at 286 (3d ed. 1982)) (citation omitted). For these
reasons, the court finds that the City's suit against CB&I and AECOM to recover for the
improper construction of a municipal water tank concerns a proprietary function. Even assuming
nullum tempus applies, the City would not meet the requirements of the
governmental/proprietary function test.
Next, CB&I proposes the application of the "discretionary function" test, which the New
Hampshire Supreme Court adopted as an exception to the abrogation of municipal immunity in
Merrill. 114 N.H. at 729. Under this test, a municipality is entitled to protection from suit only
for: "(a) the exercise of a legislative or judicial function, and (b) the exercise of an executive or
planning function involving the making of a basic policy decision which is characterized by the
exercise of a high degree of official judgment or discretion." Id. Here, it is apparent that the
City is not seeking to exercise a legislative or judicial function. Cf. Sorenson v. City of
Manchester, 136 N.H. 692, 694 (1993) (city's decision regarding whether to impose parking
regulations entitled to discretionary function immunity). Likewise, it is clear that the City is not
seeking to exercise an executive or planning function. Cf. Tarbell Adm'r, Inc. v. City of
Concord, 157 N.H. 678, 685 (2008) (city's decision not to lower water level in reservoir entitled
to discretionary function immunity). The City is acting as a corporation, seeking to enforce its
rights under the construction contract. This is not the type of municipal activity sufficient to
render the City's action a discretionary function. Cf. id. ("The discretionary function immunity
left intact by Merrill is premised upon the notion that certain essential, fundamental activities of
government must remain immune from tort liability so that our government can govern."
(quotation omitted)). Similarly, seeking to enforce its rights under the contract does not require
the City to make choices concerning public policy. Cf. DiFruscia v. New Hampshire Dep't of
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Pub. Works & Highways, 136 N.H. 202, 205 (1992) (decision of whether to place a guardrail
entitled to discretionary function immunity because it "is conduct characterized by the high
degree of discretion and judgment involved in weighing alternatives and making choices with
respect to public policy and planning." (quotation omitted)). For these reasons, the court finds
that, in bringing suit against CB&I and AECOM to recover for the improper construction of a
municipal water tank, the City is not performing a discretionary function. Even assuming nullum
tempus applies, the City would not meet the requirements of the "discretionary function" test.
Next, the City urges the court to adopt what it refers to as the "ultimate right at issue"
test, which it asserts is the "most logical" approach. (Pl.'s Mem. Supp. Pl.'s Obj. Defs.' Mots.
Dismiss at 13.) The City relies primarily upon Oklahoma City Municipal Improvement
Authority v. HTB, Inc., 769 P.2d 131, 133 (Okla. 1988), where the Oklahoma court applied the
"general rule that statutes of limitation do not apply to a government entity seeking in its
sovereign capacity to vindicate public rights."10 In Oklahoma City, the court held that the
plaintiffs, two public trusts and a municipality, were acting in a sovereign capacity to vindicate
public rights where the plaintiffs were seeking to recover damages stemming from the design and
construction of a water main. Id. at 132-33, 135. Although at first glance, the facts appear
similar to the instant case, the differences are significant. There, the plaintiffs were the
Oklahoma City Municipal Improvement Authority ("OCMIA"), the Oklahoma City Municipal
Facilities Authority ("OCMFA") and the city of Oklahoma City (the "city"). Id. at 132. The
OCMIA and the OCMFA were the trustees of public trusts created by statute, and the city was
the beneficiary of these trusts. Id. In determining that OCMIA and OCMFA were bringing the
actions in a sovereign capacity, the court reasoned that "their authority to do so emanates from a
pervasive statutory scheme which governs all of their activities as agencies of the state." Id. at
135. Similarly, the court explained that the city was also acting in its sovereign capacity because
it "join[ed] its trustees as a political subdivision seeking to enforce its rights also in its sovereign
capacity." Id. Unlike the plaintiffs in Oklahoma City, here, the City is not bringing this action in
its capacity as the beneficiary of a public trust; it is instead acting pursuant to a contractual right
I° This rule was also applied in Town of Cyril v. Mobil Oil Corp., 11 F.3d 996 (10th Cir. 1993). There, the Tenth
Circuit found that a town's action to recover for the contamination of its water supply was entitled to the benefit of
nullum tempus. The court reasoned that the Oklahoma Supreme Court would find that the town was acting in its
sovereign capacity to vindicate public rights under those circumstances. The instant case is distinguishable from
Town of Cyril because there the right at issue was the citizens' right to water, whereas here, the City seeks to
enforce rights pursuant to a contract.
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which it alone holds. Thus, the court finds that the City would not meet the requirements of the
"ultimate right at issue" test because it is not acting in its sovereign capacity.
Even if the City were acting in its capacity as sovereign, it is not seeking to vindicate a
public right. Although the Oklahoma Supreme Court "find[s] it inconceivable that•the rights at
issue [there] could be anything but public rights," this court finds the dissent in Oklahoma City
to be more persuasive. The Oklahoma City dissent would have held that, as opposed to claims
involving real property, a city's contract or tort claim should not be entitled to protection. Id. at
142 (Opala, J., dissenting). It reasoned that "[a] non-sovereign's suit to recover either on a
promise-based obligation or for a contract's tortious breach rests on the obligor's consensually
assumed duty rather than on one exacted through the exercise of governmental authority." Id.
(emphasis in original). The court agrees with the dissent that "a political subdivision's personal
action for recovery of money . . . implicates only private rights and may hence be barred by
statutory time limits." Id. Thus, the court finds that the City would not meet the requirements
of the "ultimate right at issue" test because it is not seeking to vindicate a public right. Even
assuming nullum tempus applies, the City would not meet the requirements of the "ultimate right
at issue" test.
For the foregoing reasons, the court determines that the doctrine of nullum tempus does
not apply, and that even if the benefit of the doctrine is extended to municipalities to a limited
degree, under any of the tests proposed the City would not be eligible to receive that benefit.
Because the doctrine of nullum tempus does not apply, the pre-1986 statute of limitations
operates to bar the City's claims against CB&I and AECOM.
IV. Negligence Claim
CB&I and AECOM assert, alternatively, that the City's negligence claim is barred by the
economic loss doctrine. See Wyle v. Lees, 162 N.H. 406, 410 (2011) ("The economic loss
doctrine is a judicially-created remedies principle that operates generally to preclude contracting
parties from pursuing tort recovery for purely economic or commercial losses associated with the
contract relationship.'" (quoting Plourde Sand & Gravel, 154 N.H. at 794)). In light of the ruling
that the pre-1986 statute of limitations operates to bar the City's claims against CB&I and
AECOM, the court need not and does not reach this issue.
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V. Unjust Enrichment Claim
CB&I and AECOM also argue, in the alternative, that the City's unjust enrichment claim
fails as a matter of law because the parties' dispute 'is governed by a contract, and because the
City received the benefit of CB&I's and AECOM's work for twenty-five years. See Clapp v.
Goffstown Sch. Dist., 159 N.H. 206, 210-11 (2009) ("It is a well-established principle that the
court ordinarily cannot allow recovery under a theory of unjust enrichment where there is a valid,
express contract covering the subject matter at hand." (citations omitted)). As with CB&I's and
AECOM's previous argument, in light of its ruling above, the court need not and does not reach
the issue.
Conclusion
The court determines that the doctrine of nullum tempus does not render the statute of
limitations inapplicable to claims brought by a municipality. Thus, the court finds that the pre1986 statute of limitations operates to bar the City's claims against CB&I and AECOM. For
these reasons, CB&P s and AECOM's motions to dismiss are granted.
So Ordered.
April 7, 2015
Steven M. Houran
Presiding Justice
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STATE OF NEW HAMPSHIRE
STRAFFORD COUNTY

SUPERIOR COURT
City of Rochester
v.

Marcel A. Payeur, Inc.; Wright-Pierce; Chicago Bridge & Iron n/k/a CB&I, Inc.; and
Whitman & Howard n/k/a AECOM Technical Services, Inc.
Docket No.: 219-2012-CV-550
ORDER ON MOTION TO RECONSIDER
The plaintiff, the City of Rochester (the "City"), brings this action against the defendants,
Marcel A. Payeur, Inc. ("Payeur"); Wright-Pierce; Chicago Bridge & Iron n/k/a CB&I, Inc.
("CB&I"); and Whitman & Howard n/k/a AECOM Technical Services, Inc. ("AECOM") to
recover damages arising out of the allegedly improper design, construction, and modification of
a water storage tank. By order dated April 7, 2015, the court granted CB&I's and AECOM's
motions to dismiss the claims against them. (Court index #36.) The City now moves the court to
reconsider its April 7, 2015 order. (Court index #37.) CB&I and AECOM object. (Court index
#39, 40.) After considering the parties' arguments, the factual circumstances of the case, and the
applicable law, the court finds and rules as follows.
In support of its motion to reconsider, the City maintains that the court misapprehended
several points of law and fact, arguing: (1) "[CB&I] and AECOM owed the City an independent
tort duty of care"; (2) "the [c]ourt engaged in an inappropriate weighing of competing public
policies" and "under-weighted the public importance of the City's water supply"; and (3) "on
reconsideration[,] the [c]ourt should elect to follow the 'ultimate right at issue' test and should
find the City's claims pass that test." (Pl.'s Mot. Recons. at 1, 5.) In response, CB&I and
AECOM argue, among other things, that: (1) the City waived its argument regarding CB&I's and
AECOM's purported independent tort duty of care; and (2) the City's remaining arguments
merely reiterate arguments already considered and rejected in the court's April 7, 2015 order.
Motions to reconsider must "state, with particular clarity, points of law or fact that the
court has overlooked or misapprehended and shall contain such argument in support of the
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[m]otion as the movant desires to present . . . ." See Super. Ct. Civ. R. 12(e). Upon review of
each of the assertions and arguments set out in the City's motion for reconsideration, the April 7,
2015 order, and the pleadings and record leading to that order, the court determines that it neither
misapprehended nor overlooked any point of law or fact. See id. The City waived its first
argument by raising it for the first time' in its motion to reconsider. See Mt. Valley Mall Assocs.
v. Municipality of Conway, 144 N.H. 642, 654-55 (2000) (concluding denial of motion for
reconsideration was within trial court's discretion where court declined to address issue raised
for the first time in motion to reconsider). The court has already considered and rejected the
City's remaining arguments. (See court index #36 at 12-18.)
Accordingly, the City's motion for reconsideration is denied.
So Ordered.

June 9, 2015
even M. Houran
Presiding Justice

'The argument was not raised in the City's initial objection to CB&I's and AECOM's motions to dismiss, or in its
surreply. (See Pl.'s Mem. Supp. Objs. Defs.' Mots. Dismiss at 27-30; Pl.'s Surreply at 6.)
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